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UNITED r?A r v’..F OP ATIEP.ICA 


TPA.Murre.-l, et al. 


flc\/ York, Fchruary 23, 1974, 
10:15 a.n. 


Trial rcsunod. 


(In open court?. jury not present.) 

THF COURT: I v:ould like to tali; on strictly 

legal questions today, right no\;. 

1’y apolories first for appcaring lato. The 
judges' elevatore in this Luilding wcro nanufacturcd Ly 
Otis Elevator Conpany but they are shut off on-Saturdays. 
Kow 1 have to travel on the Millar elevators wluch ali 
of you generally travel on. i recognize 1 ar. 15 
ninutes late, and if perchance you attorncys sJiould appear 
in sone other courtroon before sone other judgn, you can 
cite this rccord as to the cfficiency of the elevator 
systen in this building. 

There was an offer yesterdav of the photographs, 
a group of photographs, and also a photographa. Thoso 
photographs, oithor tne group or the particular or.e. 
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rka 


will net h- .:ec\ 


}\> 


to certain narcotica vhiol; " ' f1 • 

exeeution of the beneh varra:: .• • i • „ 

also known as Ilank. Those narcotics ke ad^vuce* 7 . 

but only as to the .substantive count and as to r.othing 


else. 


here. 


As perhaps you can see, I an vorking in ny r.ote 


There vas an offer of proof vesterday as to 
certain heroin seized from the defendant Pugliese. 

That seizure, from v:hat I understand, oecurred innedi- 
ately .prior to his charge in the state court as to 
possession of narcotics. I don't know hov/ nuch is in- 
volved r I don't particularlv care. 

Because of circunstances which I had to 
recognize, I pernitted at the beginning of this 
case the fact that the defendant Pugliese was convicted 
and sent to jail; I permitted that into evidence. At 
the tine I did not knov; about the seizure of narcotics, 
and I certainly did not knov; at all about t}ie possibility 
of those narcotics being offered here. 
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•c j.l) r rei 


•nor -.-i :.r 


. th«2 _OCL t!/i i. 


jta nade knovm v.o t:»«* 


.. 4.^ « hnve no intentioi. of 

“b 4'ie i.tnt to jail because of c 


'.4 


As far r_r I an conccrned, as far as this jury 
\3 concer:.ed nght nov/, he coula have gone to jail for the 
same rcason that Ingliesc v:ent to jail, for drunk 
drivrng, but I feel —— I ara not denying that tho narcotics 
are relevant or that the seizure is relevant — I just 
* feel that the v/eight to be given to that as opposed 
to the prejudice to the defendant is such that I an 
not going to take a chance on pernitting that into evi- 
dence. It is not coning. ' 

Nov:, I believe — naybe I an wrong — I 
believe I have disposed of all of the outstanding legal 
questions with the exception of the million dollars. 

Does anybody here want to j. my memorv if I 
forgot sonething. 

MR. DOUD: !Iot as to a legal question. 

Particularly sonething that has been raised before. 

THE COURTs Go ahead. 

MR. DOUD: It has cone to my attention this 
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v )•’ vh " T K'*>’ 


i »r\ 


ner by Mr. M.filrr* e." 

i 

court, and I vant 


problcn? 


THE COURT: 


MR. DOWD: Yes. 




THE COUP.T: Hopefully there is a Xerox 

machine available in the buildinc and you will crot it. 

MR. D0V7D: I would like an opportunitv, 

since the transcripte are available, that they be 
irade available as to all of the tapes involving Mr. Russo 
and I would like to be able to talk to J!r. Millcr to 
find out if there are any others I could receivc. 

THE COURT: Why'don't you call hira up. If 

you get them, fine. If not, let's go ahead. Let me 
take care of the rest of my problems, though. 

I gave you the start of my charge, v/hich I think 
you will all agree is extreraely unusual. I might as 

well give you the outline of the rest of the charge. 

Basically, vhat I will cover frora here on 
out is the overt acts, what they are, why they are 
there and what must be proven. 

Aftcr that I intend to go into the substantive 
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r 1 • ► 


.'It 


' f ' •* •’ • i' •.7*1';; 

1 pimved anu ao :.r.*c 

rv.Gjr no into vhc.t constituto.*» 


T.dirivj «iit aber.tino, 


.\ftoi that I V7ill go into the substantive 
chargec after, I think it is, May, 1971. i vili looh 
it up, the present iaw, .1 intend to read one count 
there. I may read them ali, but I doubt it nght now. 

After that I will go into the elenents to 
be proved. in other vords, fcasically the sane type 
as the old Sections 173, 174,v aidir.g and abetting v/ill 
be includcd. 

I 

I then intend to suinnarize the evidence by 
witnecs. i don't nean I an going to go through every 
witness, i an going to go through the najor - v/itnesses, 
and then as I an going through I will point out vhatever 
corroboration there night be and whatever the lack of 
corroboration and whatever points that vere madeon 
cross exanination, whatever that nay be. 

After that I intend to go into the defendants' 
contentions. i will stert off with a general defend- 
ant' s contontion, that the defendant is ontitled to re- 
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i k:.; . i *.!• .» ... 

c»on‘t knc but I bor.ieve r.v,v. ‘.'•i »•>* \ . , 

intends to argue f one, that he ha.. u ccmpiu^c ai ibi. for 
the period charged in that he wa. s working at the Yonkers 
Facevay and, t\co, that in any ever.t, he war, out. of the 
conspiracy at sone period in 1971. That I can guess 
from the argunents cf Mr. Riclinan. 

I don't know what the other defendants 
are going to contend, hut if vou v/ant your particular 
contentions put in r particularized as to you, as to 
your Client, I an going to have to have it. 

As to the question of tine, on this one I have 
to be hard and fast. I want all requests to charge, 
particularly the defendants' contentions, by Uednesday at 
10 o'clocl:.. 

. / 

I thinkyou all recognize that I spend ny 

Sundays working on the charge and it is tough enough to 
do just that. VJhatever hielp you can be, you have to 
be of help on tine. Wednesday at 10 o'clock I uant 
those requests, and I nean all of then. 

I would like to know before the end of today 
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< I.M. I i; - t ... ... ..... 

’ 4 i. V O i cly. * ~ ’• • 

• * rr ’ • ‘ ')y •; . 0.1 j ■ <1 r' s •.. J c 4 -i .,f5 ■.». t v * .-«• #•• *.**• ?< • 

* * i * V, ' _ 

-*3 uca' *.h - v tu; c-, c 

1,4 ”**’ ac you infcend to pe* in 

’ ■ do you intend to put in a defensa? 

,1 

e »J' ra.olit dcir.i the row of iawyers. That is the iar.t 
tfiing j: want w do. I ha ve tried to avoid that, for 

example, on cross examination. 


I want you to lct me knov/ by the ena of the 
day Kho actually intends to put on a defenso and what 
order you want to do it in. 

I have a guess as to vho is going to put in a 
defense and who is not, but it is strictly a guess. " 

Mr. Warner, I assume you will. i don*t knov: 
if you will or you v:on’t. 

MR. WARNER: Yes, I will. 

THE COURT: My problem is, I want tc be 

able do it in order so that it nakes sense to you; and 
I mean not only to you, Mr. Warner, but to all defense 
attorneys and defendants. 

For a lot of reasons people may want to go 
first or people may want to go last. i don’t want to 
have to inpose my will on your judgnent. If i have to 
I will, but I prefer you fellows get together and discuss 
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i.r.ci wor.k in out .... 


U* - 


T- fu » jv ■ . .*ij nt' L ]<c 


'.r>i t. 


. no.' 


..r *. v 




King, called are. said 'i-. .hv •« . n.' j 


Mr. Po3.1ak t vouid . *rjc'. rr.oawh to 


ccver for Mr. King. 


MR. - POLLAK: Certa.inly. 

, MR. SUNDEN: Did I understar.u your Honor 

the other day with regard to the marshaling of the 
facts that your Honor intends — that vcu will taJ:e sugerent' 
requests to charge on that, in that area. 

THE COURTs Mr. Sunden, let's he very honest, 

I work hard and I will accept all the help I can get.If 
you want that translatod into Mother Goose ianguage, the 
answer is yes. 

MR. PAIIZER: Your Honor, vith respect to 

count 1, which is the conspiracy count, it runs with the 
old lav; and the new law,- I ask if you »»ill give the 
jury special findings of fact as to particular defendants 
as to which part of the conspiracy or fcoth, vhatever they 


come under? 


I think it will be a problem. 


THE COURT: As of now I think I will have 

to make that request, unless we have sore kind of anree- 
ment that we will go all in the new lav? or old lav:. 
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• " ’ • * - u . Jor--n.i.l ,»# /c- £ mish 



•• •••• • 5 ; i.-» ic- i-r’v.f»j:r f . m». . .i t rrncvrt :hs.t the le.it 
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•< ’ v>< i.: vili foe thosc involved v?ith the 

• 

i 1 • k i 

i 
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» 
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r 

Scirie councoi yesterday nade sone reruarks 

| 



9 

t 

about the niliion dollars. I understand that sone today 


i 

10 

would like to nahe remarks abcut it, but I will teli you 


d 

• 11 

right now: I want to restrict it to enlightenment and 



12 

not heat; nor do I want one counsel to stand up and 



13 

l 

say sonething that sonebody else lias just said. 



14 

We have had nore than extensive argunent on 



15 

this issue and we have had briefs filed. I think Mr. 



16 

Lopez filed tv;o briefs and a letter. 


17 

MR. LOPEZ: That is correct, your Honor. 


18 

THE COURT: I think you confessed’ you t/ped 


19 

thera up yourself. 



20 

MR. LOPEZ: Yes, your Honor. 

• 


21 

THE COURT: I have read those things. Vlhile 



22 

you may think I have a short nenory, think about it just 



23 

for a monent or tvo , then dismiss it fron your nind. 



24 

MR. LOPEZ: I never had it in ny mind. 



25 

THE COURT: I am not suggesting you did. 
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ha ve r.ny -further gucstions of Agor-t 

TKE COURT: Mr. Lopeu, vculd ycv cr,.'u 

enough to a scorta in what defenso v/ish to crors exanine 
Ilr. Ilolan? *“ t’ot right nov;. All right, that is why 

I am giving vou the five ninutes. Then I v;ill v;ork 
out the luncheon problem $/ith the jurv. That is anor.g 
other littlc problems that are detailed to the 
court. 

.ilR* WARNER: When your Honor indicated you 

were going to give us the rest of the charge — 

THE COURT: I said I v/ould give you the 

outline of the rest of the charge. That is the best I 

can do right nov:, I haven't written it. 

« 

MR. TANZER: Your Honor, since there is a 

tine lirait on the contenticns, would your Honor accept 
the contentions if they are printed out rather than having 
them typed? 

THE COURT: Sure. In fact, if you vant to 

nake just one copy I vili Xerox the copy and give it to 
the governnent. Absolutely. 


V 
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u» d hc vul'.i> Ljii.r r 


> r ' ‘ : r . <ww ../ iv 


H. • 


o >. 


•* . v i 


rcs^u. :■».*£ # 


- nE Ali right, !!r. Lopez, 


CROSS EXAMIIJATIOZJ 

BY flR. LCPE3: — 

• $ 

Q Agent Holan, good norning. My nane is Frank 

Lopez and I an the attorney for one of the defendants on 
trial. 

Agent Kolan, vere you present at an interviov 
of the Informer Harry Pannirello vhere his interviov and 
interrogation was recorded? 

A Yes, I was. 

Q Have you ever been shown Governner.fs Exhibit 
3569A, a transcript consisting of 109 pages? ' Have you 
ever been shown that transcript? 


A.-- Yes r 1 was shown a transcript of sone of the 


tapes. 


Q Anywhere in that transcript, is there any 
mention ofthe out-of-court photographic Identification 
of Joseph DiJiapoli in that transcript? 
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f * * 


i . ■ ater* 1 j:.f ) :s 


■ , ' ' i.‘J • • ' ■' s,- -rvf" . T-h. «. 


it v' it ~ of . • 

A Thot is correct. 


-. - ■ 'I . L . ■■> >v. .1 l . 


THE COURT : You meant. iOf- psi 1 ??! 

MR. LOPF2: Yes, your Honor. 

Q 17hen the informant Pannirelio*identified 
DilJapoli from a photograph shown to him of DiNapoli did 
you nake any written information on the photograph of the 
date the fact DilJapoli v:as identified? 

A No. 

. Q Did you nake any written memoranda of any kind 

v/ith regard to the out-of-court identification of DiMapoli. 
by the informant Pannirelio? ■ 

A No. 

t 

Q You prepared, I believe, a typewritten note in 
connection with your conversations with the wit.ness or in¬ 
formant-Pannirelio, isn't that correct? 

A That is correct. , 

Q I Show you Government's Exhibita 3567, 3568 and 
3569. That is a 17-page document, is it not? 

A _ That is correct. 

THE COURT: You showed hin three docunents. 
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No!? an-r.rosE 




• 'iCS.'- 


KK. »' : 


'har;?r. 


'‘. i •; ■ 


. i «' • :‘.v 


rr/jht. 


unat correot? 


"Correct. 


Do you have these handwritten notes available? 


Did you tum them over to the governnent? 


/ou tnok this fvom handvrritten notos, isn‘t 


... Q Did you destroy th<e notes? 

A Yes, I did. 

Q After you typed this docunent, did you com¬ 
pare this docunent vrith your notes? 

A No, I did not. 

Q Did you read the document at ali? 

A Yes, I did. 

Q After you read it did you turn the docunent 
over to the government? 

A Yes, I eventually did. 

•P.- * s .n't it a fact after you turned over the 
docunent to the governnent a copy of this type of docunent 
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Q T*ith rcqard co the hovr,c in the Bronx on 
Bronxdale Avenue, I believe you indicated — 

MR» LCPEZ: lf you will bear with ne a no~ 

ment, your Honor. .... 

Q '““ that in the typewritten docunent you 
prepared, GovernmentVs Exhibit 3567, you' in fact indicated 
on that docunent that the informant Pannirello had told 
you that the house was on Randall Avenue. Isn't that 
what you told us yesterday? 

MR. PHILLIPS: I object to the reference 

to the docunent. The docunent at this point is not in 
evidence. 


THE COURT: V. T e will get that in a while. 

Answer the question. 

Q— Is that a fact? 

A Could you repeat the question? 

Q Isn't it a fact yesterday Ilr. Phillips 
asked you whether you had made a mistake in the typing of 
the docunent 3567 and placed P.andall Avenue instead of 
Bronxdale Avenue in the docunent? Didn't you sav 
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that? 

A Yes r v did» 

Q Ar.d it is your conter.tion l.hat Lhe info: 

Pannirollo novor fcold you Randall Avenue, he told ;.-m, 
Bronxdale Avenue? 1 

A That is correct. _ . . 

i 

Q And that Lhis was your mistake? 

■ t 

A That is correct. — 

I 

Q I shov; you page 2561 of the trial record and 
ask that you look at a question and answer by the wit- 
ness Harrv Pannirello. 

MR. PHILLIPS: Your Honor, I object to this 

\ 

line of cuestioning as inproper. 

THE COURT: Ali he is asking hin to do is to 

take a look at a piece of paper* 

MR. PHILLIPS: I understand, but I stili ob¬ 

ject. 

THE COURT: I will pemit it. 

— • Did you look at it? _ 

THE WITNESS: Yes. 

Q . Does that refresh your recollection? 

MR. PHILLIPS: I object. 

- _ TIIE COURT: As to v/hat? 

Q As to v/hether or not Pannirello was the one 
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r - :a Nolan •ciosr i 

i J 

• 

2 

that told you that the house \:as on P; r.r ; .l>. '•vvnur? doen 


S 

it rcfrosh ycur rsce3 lectior r>~. to 

* V 

4 

MR. PHILLIPS: I object. vM>< n.ass 


5 

hasn*t indicated that his rccoilecuicn :v. xc t . Veuhing. 


6 

THE COURT: No. ' ' 

/ 

7 

A No." As far as r.y - knowledgo goes of it. 

— 

8 

he told ne Bronxdale ard I wrote down Randall. 


9 

— — 

• 

Q So the docunent doesn*t refresh your recol- 

1 

10 

lection? 

l - 

11 

A That is right. 


. 12 

Q You had nunerous conversations with Mr. Phillips 


13 

and other rccnbers of his staff in connection with your 

} • 

• 14 

testinony here yesterday? 

c 

15 

A Yes. 

. 

16 

THE COURT: That question is kind of broad. 


17 

Q -You spoke with Mr. Phillips in connection with 

: 

18 

the testimony you were to give here yesterday, isn't that 

i 

19 

correct? 


20 

A Yes, that is correct. -- 


21 

Q None of the questions caught you by surprise? 

/ 

22 

A That one did, because I never realized what I 

c 

23 

had wrote in the report. 

• 

24 

25 

Q It was Mr. Phillips that brought it out to 

you? 

• 
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Noian-cross 
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34*2 


•'i -nat: was 'the dav before y«>u ie<I,' j:s 


rcnembex the exnct d.\y, but it was this 


Q The first tine that this natter had cone to 
yo\iT attention v?as within the last veek, is that correct? 

A Yes, to the best of ny knovledge. 

Q And it is your testinony that as a resuit of 
your conversation v/ith I!r. Phillips your recollection 
is now that it vas Bronxdale that Pannirello indicatpd to y 
and not Randall, isn't that correct? . • ... 

A That is correct. 

\ 

MR. LOPEZ: Thank you very nuch. Uo 

further questions. 
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T2A air.l 


? ‘ cPriy.rv:x/vMiUATiON 


sv* m. j*OjjLAK? . • 


Nolan-cross 


344 3 


Q Mr. Nolan, I am just askim; yon c ro-.v.:}t- of 
questions in wy secor, d role ac pinchi.ittc * T.t.r r.ing. 

You also conducted debriefincj and one or morti 
interv.iev/s with a Government witness that testified here, 
Pasquale Provitera; is that correct? 

A That's correct, sir. 

Q How many intervievs did you conduct with 


: n • > 


him? 


There were numerous. I wouldn’t be able to 


give you an approximate — for the sake of argument, maybe 


~:..P 


Q At least one of those was recorded on tape, 
a rather lengthy one; is that correct? 

-A — That’s correct. 


Q In that interview that was recorded on tape or 
any of the other interviews that you had with the witness 

Provitera, did he ever teli you that he.was present at a 

% 

session at which narcotics were being cut or mixed and at 
which John Gamba was present? 

A To the fcest of my knowledge, no. 

- - MR. POLLAK: Thank you, sir. 

THE COURT: Does anybody else wish to inquire? 

ONLY COPY AVAILABLE 
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• Ali i*icht, Mr. Dowd. _ . . . 

CROoS 'EXfttGCM&TXCtf -- *- . •. . 

BY MR. DC-W.O; 

Q Agent .*oln, just refersrtr.c hau!; to the «locu- 
ments that Mr. I.of<5z had shown you in respuet to your 
interviews of Karry Pannirello, you say before you testi- 
fied here today, you vere showr. those documents, correct? 

A That*s correct, y^s, sir. 

Q Dia you find them to be substantially correct 
in respect to what Mr. Pannirello had told you? 

A Which documents are those npw? The tran- 
scripts or — 

Q No, your reports of the interviews that you had 
had, your typewritten reports. 

A To a large extent, yes. 

Q _ And.that report had been prepared as a resuit 
of a number of interviews with Mr. Pannirello; is that 
correct? 

A— That's correct. 

MR. DOWD: Thank you. 

THE COURT: Is that it? 

Does anybody else wish to inquire? 

MR. PHILLIPS: Your Honor, I have a few ques- 

tions on redirect. 
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‘cour?; ; Mi g'o-?livi4iC.... \ • 

»«• s>ArrxwAif20s .. . 

BY- MR. WXLLiFS*- - _ ___ 

Q Agenfc Nclan, dic! you take Karry Pannirello to 
Bronxdale Aver.ue and ask him to point cut tha hcuse he was 
talking about? _ 


MR. LOPE2: Objection, your Honor. 

THE COURT': Sustained. 

Q The photographs that you .identified yesterday, 

15 photographs from which Mr. Pannirello picked out 
Mr. DiNapoli's photograph, did you keep those in your 
possession from the time you showed thlem to Mr. Pannirello< 

N 

MR. LOPEZ: Objection. 

THE COURT: Sustained. 

Q What did you do with tha photographs after you 
showed them to Mr. Pannirello? 

MR. LOPEZ: Objection. 

THE COURT: Sustained. 

MR. PHILLIPS: Your Honor, the Government offer 
Government's Exhibit 3569 for identification, the tran- 
script that was shown to Agent Nolan on cross-examination 
by Mr. Lopez. 


MR. LOPEZ: In behalf of DiNapoli, I have no 


objection. 
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h;j;> 


COURT: Doc-s anybodv have <?a oh;jc?ccic:i? 

ir>_ r.OSENBHP/J: Car: I see it, pls-.ase. 

v«'o* aav? a sion bar, your Honor? 

THE COURT: Yes. 

(At .the side bar.) 

MR. ROSENBERG: I think this probiem arose 


once before. — . ' 

THE COURT: You offered it. 

. I 

MR. ROSENBERG: Yes, and co-counsel apparently 

thought there was something damaging at this point and he 
objected. I think there is something here which might 
be misunderstood. I'm objecting. 

THE COURT: Sustained. 

MR. PHILLIPS: Your Honor, may I ask the 

basis of your Honor's ruling regarding the photographs? 

I think Mr. Lopez opened the door. 

THE COURT: The answer is no. 

_ (In open court.) 

MR. PHILLIPS: I believe Your Honor sustained 


the objection to the Government's offer. 

MR. LOPEZ: I object to that. 

THE COURT: All right. 

MR. PHILLIPS: The Government has no further 
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. .. • THE COUR'"*: . 3tcp dovri. 

- -Cal-i- your—eext.-witness. 

MR. PHILLIPS: May wo n.\\ 

your Honor? 



U. .15 ^ ' V - C- 
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THE COURT: Yes. 

(At the side bar.) 

• MR. PHILLIPS: My next witness is Agent Moore, 
who is in the witness room, but the interrogator is net 
in the courtroom, Mr. Engel. Mr,- Fortuin v;ent to get 

him. 

I could call George Reilly, who is in iny office, 
but I think your Honor wants further argument on the 
million dollars. Engel is Xeroxing some documents now. 

MR. EPSTEIN: He should be done in a few 

minutes? 

MR. PHILLIPS: Yes. 

THE COURT: Ali right. 

— (In open court.) _ 

THE COURT: Ladies and gentlemen, we are going 

to have a couple of minutes here. Those of you who are 
addicted to nicotine may wish to go out and have smokes 
and I'm going to ask the marshal to take you out. Every- 
body else will remain in place. 
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• -r - - - 

^T-ay.leffc.5 : • - ■ • • 

•i/j '7 '30'T7; Eon f t ler.ve ih*:. ccurtroom. . Thoso 

.rov •. u*rc !;'Vc.v;: : re ciddioted, however, can go orf to 

vihM: is v-ur .rtiui 3.iv referrea to as the conference room 
on the si«'e here, to have a cigarette. 

(Kecess.) 

(Jury preser.t.) 

MR. ENGEL: The Government calls Fred Moore. 

FRED E. MOORE , called as a witness by the 

Government/ being first duly sworn, testified as 
follows: 

MR. ENGEL: May I proceed, your Honor? 

THE COURT: Yes. 

DIRECT EXAMINATION 
BY MR. ENGEL: 

Q Mr. Moore, how are you employed? 

A I’m a special agent for the Drug Enforcement 

Administration. 

Q How long have you been so employed? 

A Two years. 

Q Drawing your attention, Mr. Moore, to the date 
of January lOth, 1973, were you on duty that evening? 

A Yes, sir, I was„ 

■ ONLY COPY AVAILABLE 
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Q - And what did your duties corisist oiiV- 

A V’e woru irivcstig r.t i ng v-ic - !-;r : : cu.s c' ! i • l 
nareotics laws. — • 

P.R. LOPr.^: Cbjection,- \ our 

THE COLUIT; I v/ill pormit it. 

Q You nay ansv/er. 

THE COUHT: ile has already answcred. 

Q And specifically, on that occasion, v:here 
were you to start your duties that evening, if you recall, 
roughly. 

A Yes, sir. We v/ere perforning surveillance 

in the State of Nev.* Jersey. 

\ 

Q And on whon v/ere you conducting surveil¬ 
lance? 

Iiarold annirello, John Pan- 
nirello. - t 

Q Ilad you ever surveilled any of the se indi- 
viduals prior to the date in question, January 10, 1973? 

A * Yes, sir, on January 8, 1973 we surveilled 
iiarold and John Pannirello. 

Q Had you ever surveilled Provitera before? 

A No, sir. 

C About what tine did the surveillance begin, if 
you recall? 


Jimmv Provite 
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there, Group Pupervisor Smith, Speciui Agents Checkaway, 
Buckley, I!aguire, Eliannon, Loller, Molan and ir.yself. 

Q Mas the surveillance conducted initially by 
auto or cn foot? ' 

A Yes, sir, initially by auto. 

Q Sometime after the surveillance began you re- 
ceived a radio call fron a federal agont? 

A Yes, sir, I did. 

\ 

G VThat, if anything, as a conseguence did you do 

then? 

A We began poving surveillance on a 1SG4 Tord 
stationwagon. 

Q What color was the stationwagon, if you recall? 
A It was white. •• - ■ 

Q ' Did you follow the car? 

A Yes, sir, we did. 

Q Where did you follow it to, if you recall? 

A 1580 Pelhan Parkway South, Bronx, New York. 

Q What was located there? 

A An apartnent building. 
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O When vou arrived on Pclhun Parkwav South, 

what happened thon? 

A The 'vhitc statiorwagon pulled over to the c 'vi 
and parkcd. The driver got out of the vohiclc, walk.cd 
around the vehicle. He appearcd to be lcoking fron side 
to side as if looking for someone. 

Q Did you knov v;ho the driver of the car v;as? 

A Not at that tine, no, sir. 

Q Did you thereafter cone to knov; who the 
driver of the car was? 

A Yes, sir, he was later identified as Jinny 

Provitera. 

Q • After !-!r. Provitera got out of his car what 
did you observe? 

A We observed him walking around the vehicle, 
he v/as looking around the area. 

Q V7ere you stili in your car? V7ere you 

finished? 

A No, sir. I got out of my car at that point 

i 

in tine. I took up a surveillance position on the roof 
of a parking garage on the bullding. 

Q From the roof of the apartment building 
what did^ou then observe? 

A I observed ?!r. Provitera walking around his 
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vchicle, lookino fron side to side, and I alno obsorved 
a 1967 Pontiae “ drivir.y through the arca 

that had been circling the block severa! tines. 


the color? 


h. 1967 Pontiae convertible. Do you rccail 


Yes, sir. Yellow with a black top. 

Did you observe Mr. Provitera at any tine 


leave the area? 


A Yes, sir f approximately fiveninutes later he 
drove fron the area. . 

Q Did he return? 

A Yes, he returned shortly after that. 

Q What happened vhen he returned, if you recall? 

A He parked in approxinately the sane location 
as he was parked before. He got out of the vehicle and 
walked to the corner of Pelhan Parkvay and Stillwell Avenue, 
He net another individual there vho was valking a large, 
black great Dane dog• They had a conversation that 

lastcd for several minutes. 

Q Did you recognize the individual with whom he 

had the conversation? '• r - 

A At that tine, no, sir. 

Q Have you cone to know who that person was? 

A Yes, sir, we did. That individual was Patrick 
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Dilacio. • .. 

Q IIow r attli^y nifit on the Street can you 
teli us vhau hcppened frem your point of view fron the 
roof? 

A Weli, I moved fron my location at the rcof 

i 

and was standing back in the shadows near the sidewalk in 
front of 1580 Pelham Parkway fcuilding. At that tine the' 
continued in conversaticn, Mr. Provitera and Mr. Dilacio. 

After that I noticed the sane Pontiae cor.vertib.1 
I mentioned before pulling up and parking on the nedian 
at Pelham Parkway. 

Q Could you explain, please, to the court and jury 
if you can, what the relationship is between Pelham Parkway 
and Pelham Parkway South? , 

A Yes r sir. _ Pelham Parkway is a four-lane 
highway, a najor thoroughfare in the area. Pelham 
ParK 'ay Porth, Pelham Parkway South are service roads. 

Q This yellow Tontiac convertible, you mentioned 
that pulled up, from which of these roads did it pull 
over onto the medianyou referred to? 

A It was driving on Pelham Parkway proper. 

Q And after it pulled up what did you observe, 
if anything? 

A I observed a white male get out of the 
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. Moore-direct 

Pontine and raiso the hood. 

Q ■ Did you observe any other vehic.lcs at or abov.t 
this tine in the noighborhood? 1 

A Kot at that innediate tine, sir. 

Shortly thereafter I noticed Jlr. Provitera's 
stationwagon lcaving the area and innediately after that 
I noted a 1968 Anerican Motor sedan, 'green, it was 
circling the block at 158 0 Pelhan Parkway. 

Q How nany tines, if you know, did it circle the 
block? 

A It circled numerous tines. Approxinately 

10 . 


» 

f 

I 

I 



Q ... After you saw !!r. Provitera leave the area 
what did.you do? 


A I' remained in ny surveillance position for a 


few raonents to observe the Anerican Motors sedan. I sav: 
i-t again as it was going down Pelhan Parkv/ay proper. 

As It. got. near the point where the 1967 Pontiae convert- 
ible was* parked it slowed down, the Pontiae convertible 
noved from its parked position on the nedian and was follov/ 

by the Anerican Motors dedan driving tov/ards the Hutchin’- 

/ 

son River rarkway. 




CT Did you thereafter have occasion to continue 


surveillande on f!r. Provitera's autorrobile? 
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A Yes, sir. Shortiy after that I jcined the 

surveillance, and ve follcwcd it to Rcuta 46, *the ' and- 
mark Diner in Piagefield, !lew Jersey. 

Q Wherc vrercyou lccated v;ith relaticn to the 
Landmark Diner, if you recall, once you got there? 

A Xes,. sir, I took up a surveillance position 

aeross P.oute 4 6 on the other side of the highv/ay. 

Q Did you 'continue the surveillance position 

shortly thereafter? 

A Yes,. sir. 
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Q . )’ow,. »*r. 'ioore, you tqstified several tirr.es 
about a 1967 wDO'' 1 Pontiae convertible. 

rr-.vv.^c - t rr p.ttention to this past year, 

1973, dici you ha ve occasicn to see that sane car again? 

A Yes. 

Q Teli us where you saw it. 

A In the parking lot in back of the courthouse 
at Foley Square. 

Q This particular courthouse? 

A Yes. 

Q Do you recall v/hen that was, roughly speaking? 

A It was in the early part of December. It 

was at the pretrial conference where Judge Duffv cutlined 
the rules and procedures to be followed in this trial. 

MR*. ELLIS: Objection. 

THE COURT: !Jhat, to the rules I laid 

down? 

right, it was at a pretrial conference. 

Q Did you have occasion to observe who was in the 
car at that time? 

*** A .Yes, I did. ... 

MR.. ELLIS: Objection. 

Q Who was that? ...__ .. 

MR.. ELLIS:— Objection. 

. ONLY COPY AVAILABLE 
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Who was that? 


questions. 


MP.„ ULLIS: Objection. 

Frank Russo and his wifc. 

ME. EHGEL: Was there an objectior..? 

THE COURT: I am sorry, I didn't hear it, 

MI*. DOWD: There was for the last tv/o 


THE COURT:. I will permit it. 

At the tine vou observed Mr. Russo and his 


wife, were thev in the car? 


Yes r sir.. We observed then at the stop 


sign 


They were in the car. 


We observed then 


vhen they got out of the vehicle in the parking lot. 

Q Do you sce Mr. Russo on the Oourtroom today? 

A YeSf> X do.* * 

q r/ould you stand up, please, and point him out 
and teli us what. he ' is~ wearing, if possible? 

MH. DOWD: It is stipulated that the 

agent knows Mr. Russo.. 

THE COURT:: Okay, fine. 


" ’ ' MR. ENGTL: 


May I have a r,ornent? 


THE COURT: Sure. 

(rause.) - --- - 

Agent Moorc, to your knowledge, was Harry 
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Pannirello over aske.d by Agent Nolan what str-eet. 

Joseph DiNauoii ’ r. vjir.lf riend lived on? 

■ . Objectior*. 

THE COURT: I wiii sustain it. 

MR. ENGEL: Ho further qucstions. 

THE COURT: Does anyone v/ish to inquire? 

MR. D0V7D: May we have a side-bar? 

THE COURT: Surely. 

(At the side bar.) 1 

MR. D0V7D: Your Honor, ny notion is to 

strike the testinony of Special Agent Moore in respect 
to v/hat he observed in Decenber, 1973 in respect to a 

s 

parking lot behind this courthouse because it does not — 
although it is prejudicial, obviously, the inference 
is ciear as to what the governnent vants, but it does noth 
ing to show v?ho was in the car on January 10, 1973, alno st 
a year before. It does nothing to show any connec- 

tion between the defendant and the car on that day 
except to indicate an inference, and a prejudicial 
inference, before the jury. I therefore nove to strike 

his testinony. 

THE COURT: The notion is denied. 

Do you want to cross exaninc? 

MR. DOUD: ' ~ No. 
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'II'.. ENGF7,: May I ask ono nore cucstior 

| * e 

of the vritnoss. - . ■ 


T}fl’ COURT: Teli ne what the quention is 

MR. rilGEL: I vili ask: "In you:: pre- 

senco dic? Ajent Nolan cver ask Harry Fannirello what 
Street Joe DiKapcli's girlfriend iived on?" 

THE. COURT: Don't bother asking it. 

(In open'court.) 


CR05S EXAMINATIOR 


BY MR*. DOUD: 

Q Agent, the grcen car, vas that a stationvagon? 

A Ho,, it was not. It vas a sedan. 

\ 

MR*. DOV7D: No further questions. 

TUET COURT: You may step dovm. 

(Witness excused.) 

MR'.. ENGEL: The governnent calls Al 

Casella,, your_ Honor. 

MR'.. D0V7D: In the inter in, can ve go to the 

side bar?" 

THE COURT: Yes. 

— * (Ati the side bar.) 

MR., D0V7D: Your Honor, I just received a 

voluninous arount of naterial vhich Mr„ -Phillips telis ne 
v;as handed over by the Tolice Department yesterday and 
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I just rccoive-ti it this morning. 

MR, PHILLIPS: Let me explain, if I may. 

MR. l.CUD: • I- can explain it, I know what 
it. is, I can rcad. 

MR. PHILLIPS: You probably knov; it better 

than ws do, - - - . 

MR. DOVJD: You will concede I haven't secn 

it. before? 

MR. PHILLIPS: I don't know. 

MR. DOV7D: Well, I haven't. 

It appears to be transcripts of these tapes re- 
lating to Franh. Russo. Sorae of the stuff is handwrit- 

ten. i am going to have a difficult time cross 

examining this man until I have an opportunity to peruse 
this*. _ , . 

We can proceed with direct, obviously — 

MR. EMGEL: Your Honor, we are prepared 

to call Sergeant 0'Eoyle at this tine. 

MR. PHILLIPS: Let me just ciear up the recorc 

The tapes themselves v/ere turned over to Mr. 
Dovd six weeks ago, except two. The last two were 
turned over approxinately two to three weeks ago. 

I don't know whether Mr,- Dov:d has made anv 
fcattempt to have any of the tapes transcribed. I have 
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not seen attenpts at transcriptio:' on ' :. ':-.r •'pr.rt• 

V?e cont.actod Fr, Miller' s . c rn;t ;» v.»ek 

or so a<jo to sce whethor he had transcr J* ;.s, . >. in- 

forrr.cd us that the transcripts ho. had v/_::o 
over to ?'rs. Rosner. I don't knov vhetner any ccpies 
vere nade of them or not, I nave not seen then. 

I 

The particular it eius that hr. Dov?d is naking 


/\ • 

referer.ee to vhich v:e gave hin vere delivered to us by the 
v/itness Casella last night at approxinatelv 7 o'clock 
after he obtaincd then from the Police Departnent. They 
are nerely his handwritton notes and rough drafts of 
transcripts of the tapes that J!r. Dovrrt has had for 
weeks. . . 


i 

i 

l 


i 



THE COURT: Let's be realistic atout this 

thing. Fron v:hat I gather> this witness is going to 
be on at least a half hour, possibly 45 ninutes, vhich 
v/ill take us to 12:15. If it tales us to 12:15, 
maybe we will break early for lunch and you could go 
through these things. 

MR. EMGEL: V7e would just as soon call 


Sergeant 0'Boyle. ..... 

*•• MR. PHILLIPS: This is on the Springer seizurej 

MR. EPSTF.IM: Does vour Honor vant rr.e to yet 


Mr. Siegal? 
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T! v n COURT: 


. No, but or: your v;ay rack teli 


hin '-'i'.' : ) W: oif. this vitness and qo back to Mr. 
0’1'oyle- 



. . i •. \ • 


T vili teli hir., he sits right 


next to i 3. 


MR. D0V7D: 


This testinony of 0'Doylc has notn- 


ing to do with Russo? 

MR. PHILLIPS; Yes. 

MR. DOND: I v;ould not like to be leafing 

through th.c naterial in court. I would libe to 
go outside. 

THE COURT: M.r. Panzer, would you covcr for 

s 

hin? 

MR. PAMZER; Suro. 

(In open court.) • 

THE COURT: 7\11 right, Mr. Engel, we are not 

qoing to call ilr. C > ,ella now. 

MR. ENGEL: We are going to call Sergeant 


0'Boyle. 

THE COURT: The court's notes indicate that 

you vere sworn sone tine ago on this trial. I don t 
think it v/ill hurt if you tabe another oath. 
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cullee? a:; a \/itness 


w the governmcnt,. bcing first tiuly L 


as fCiJ,ov’s: 


TIIE WITHESS: 


Shie?d Eo. 3023. 


DIRECT EX^nr.EITIO’1 
LiY MR. FORTUIHs 


Sergeant, I believe you previously testified 


in this case? 


Thart is correct. 


Q At that tine you stated you vere a sergeant 

v/ith the Hevr York City Pol ice Department? 

A Yes.. 

s 

q You have been with the Police Department 21 


years? 


Twelve years. 


q- Are you currently assigned to the Major 
Investigation Section of the Narcotics Division? 

A Yes- f , I- an, - 

q AndL you are a team supervisor? 

A That is correct. 

- q - Directing your attention to the evening of 
December 3, 1973 did you have occasion to go to the 
apartment of John Springer? 

A Yes, I did. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NER YORK. N.V. CO 7-«5«0 









rka 


0'Boyle-diroc 


3464 


MR, SIEGEL? Objeofcion. Cailing for a 

concie i* ion. The ccnclusion ir. — 

’£&? COUP.T: I .under sta»'?. 

Diri you hr.ve occasion to 90 ';o an apart- 

inent — 

I 

Q Where did you 90 that evoning? 

A 3139 New England Thruwav in the Bronx. 

Q Is that in the area of 233rd Street? 

A Yes, it*s close. It's not too far frora 

233rd Street, ~— 

Q Hov; nany blocks from 233rd Street is that 

1 

apartr.ent? 

s 

- A Eight or ten blocks. 

- 0 Is the New England Thruway also known as 
Route 95 in this area? 

A Yes, it is. . 

Q . At about what time did you go to this epartment 
A Approximately 8:15 p.n. — 

I 

Q Can you teli us what happened when you got. 
there? 

A Yes. I entered that building, 3139 New 
England Thruway, with Detective Wysocki, Detective 

Casella, Detective Sheehan. -— - * — 

As I was ascending the stair to the second" 
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fioor cipartnont ? I noticed a fe:;aie standirg outsice the 
door on the socond-floor landing, - • 

0 nid you say anything to her at thc.t • tir.o? 

A Yes, I did. 

Q What did you say and what did shc; say? 

A r. identified myself and she didn't respond. 

She then opened the door and spoke briefly with John 
Springer, who vas inside. 

I1R.. SIEGEL: Objection. 

THE COURT: I will permit it. 

, \ 

Q The person that you have identified, you 
have nentioned as John Springer, is he present in the 
courtroon today? 

-• A Yes,. he is. - . . - 

Q Would you point him out, Sergeant? 

A He. is the gentlenan with the maroon shirt. 

" - _■* ME». SIEGEL: So stipulated, vour Honor. 

Q When you saw the defendant Springer through the 
door v;hat,. if anything, vras he doing? 

A He was standing by a wooden structure. 

* Q Would it be like a table? 

A - * Yes. It was either a counter or a bar, 
possibly. - - -- - -- 

Q From where you were, could you see what was on 
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t:c(> o£' that har? - * 

A Yes, I could. 

'} What did you see? - . 

A I z&r.r pioces of aluminum foil and, T also a 
%*hite powder, what appcared to be vhite powder. 

Q After this woir.an had the conversatj.ori that you 
just described,v;hat did she do? - . 

A She closedthe door and renained outside the 

door on the second-flcor landing, 

Q Did you say anything to her then? 

A Yes. At that tine I vas on the second floor 

landing. I informed her — 

MR. SIEGEL: Objection. 

THE COURT: I will permit it. Go ahead. 

A I' infomed her that I had — 

THE COURT: You had a conversation with her, 

right?. • - - - 

THE WITNESS: Yes, your Honor. 

- -• .THE COURT: Hov long was it? 

THE WITNESS: Very brief. Approximately 

five seconds. .... 

THE COURT: What happened next? 

THE WITNESS: I then — she ir.oved av/ay from 

the door after I had this conversation vith her and, 
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assisted by Detcctive I Xo--« 1 the door. 

0 Af ter you forced ouc , *,« you er.r.er 

the anartmcnt? 

A - Yes, I did. 

Q Who elno antercd the apartnent v/itli you? 

A Detective Uysocki. 

0 After you and Detective Wysooki entered the 
apartr.ent v/hat happened? 

A r went to the left into the living rooI; , area 
while Uyeocki v.-ent to the right. After I had a brief 

conversation again v.-ith Sy.sochi ! approached the bathroon 
vhere Kysocfci «. «anding. „ e Bas outoide the bathroQn< 

actually, and I sa» John Springer incide the bathroon. 

C What.elso did you see.at this tine, if an y- 
thing? • . "• 

K- r sav a piece of aluminum foil on the floor 
ixt: the hallv/ay outside the bedroom. 
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O'Ecyle-dircct 

Atr.er you Saw the defendant Springer, what 
happeuoc after that? ... _ 

A !*7<r placed handcuffs on.John Springer. I then 
aoticcd that the female who I first saw on the second 
floor landing was now star.ding by that countertop structure 
that was inside the door and she was atteir.pting to — 

MR.. SIEGEL: Objection. 

THE COURT: What was she doing? 

A (Continuing) She was knocking the contents of 

the countertop to the floor. 

Q What did you do then? 

A r had a conversation with her and she noved to 
the living rocm area. 

- Q What did you do with the defendant Springer? 

Q At this time Detective Wysccki was standing 

with the defendant Wpringer directly outside the bathroom. 

Q Where did they go, if any place? 

A When Detective Cassella and Detective Sheehan 
entered the apartment, I directed Detective Sheehan to gua: 
John Springer. He then removed him inside a bedroom 
opposite the bathroom and he remained there. 

Q Did items that you described that you saw on th 
countertop and sorae of them that were being knocked to the 
floor, did you teli someone to seize those? 
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ks2 O'Boyle-direct 

A Yes, I did. 

Q _Who did ycu teli to do that? 

A Detecti, ve Cassolla.and Detecti ve Wysocki.. 

• 1 . - ; • • . 

Q After the events you heve jusi cescribed, did 
you have a further conversation with John Springer that 
evening? 

A. Yes, I did. - 

Q How did that come about? 

MR. SIEGEL: Your Honor — 

THE COURT: Come to the side bar. 

(At the side bar.) 

THE COURT: I assume from hearing the evidence 
that has come out, the rest of the conversation with the 
defendant John Springer deals with the alleged attempt by 
defendant John Springer to bribe police officers who were 
presant there that night. I am permitting the evidence 
concerning the seizure of the narcotics in as a sutsequent 
similar act to show intent, but I certainly don't intend 
to Lat the evidence or any evidence come in as to any 
attempt at bribery. That is a New York State offense, 
New York State will take care of it. It doesn't belor.g 

in this case. _ _ _ 

MR. SIEGEL: Your Honor, I would liko the 

record to be abundantiy ciear that I have on previous 


SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTMOUSE 
POLEY SQJARE. NEW YORK. N.V. CO 7-4SS0 











O'Boyle-direct 


3470 


occasions objected to the intx*oduction of this cviaence 
and this conversation. 


THE CCTJRT: Absoiutcly. 

MR. SIEGEL: I wouid have, of course, a continu- 

intj objection to this. 

THE COURT: Yes. 

MR.. SIEGEL: I have a further technical problem 

and that is, as you are well aware, this officer testified 
at the motion to suppress. During the course of rr.y 
cross-examination, it is anticipated that I wouid be using 
minutes from that motion to suppress to impeach the witness 
on the stand. However, I find it difficult to refer to 
the motion to suppress. How wouid the Ccurt suggest I 
refer to it for the impeachment process? I can't say 
he testified during this trial. 

MRS.. ROSNER: At; a hearing. 

. THE COURT: At a hearing or another proceeding. 

Thera is no reason to bring up the motion to 
suppress before the jury. 

Yes,. I will give an instruction on behalf of 
your Client if that is what you are waiting for? 

MRS. ROSNER: That is exactly what I was going 
to say, with regard to the physical exhibits seized. 


THE COURT: All right. 
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(In open court.) ; 

BY MR. FORTUIN (Continuius): I 

• • . • i 

'• 0 Seryeant, I nt/o uoc ;iorc -gjiettion. 

On the even.ing ia rv-ostion, cther than the human 

* • ^ : 

beings present that vou described, were there'any animals? 

MR. ELLIS: Obiection. 

THE COURT: I will permit it. 

MR.. SIEGEL: Your Honor, I would object. and I 

know what Mr. Fortuin's point is. 


permit it. 


THE COURT: I know your objection. I will 


Were there any animals there? 

THE WITNESS: Yes, .there was. 

What kind of animal was there? 

There was at least one dog. 

What kind of a dog? 

It was a large dog. 

Do you remember what color? 

_No, I don't. 

Was it a dark dog or a light dog? 

I don't recall. 

When you say large, how big is large? 

MR. SEIGEL: Asked and answered. 

THE COURT: It is. Large dogs are large dogs. 
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MR. FORTUIN: No further quastionr,. 

_ THE COURT: Mr. Siegel, do you wish to inquire.'. 
MR. SIEGEL: Yes. 



May I have a few minutes? 

THE COURT: To put yourseif together? 

MR. SIEGEL: Yes. 

MR. PANZER: I have on question, can I ask it 

from here? 

THE COURT: Yes, just stand up. 

CROSS EXAMINATION * - 

BY MR. PANZER: 

Q I represent Hattie Ware. You referrea to a 
female that you saw on that day. Was that female Hattie 
Ware? 

THE COURT: Point her out. 

A I do not believe so. 

MR. PANZER: No further questions. 

THE COURT: Anybody else? 

MR. PHILLIPS: If your Honor was going to 
excuse the jury, may we approach .he side bar first? 

THE COURT: Let me excuse the jury for five 
minutea. I think that is the simplest way then we don't 
need to go to the side bar. 

(Jury leaves room.) 
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(Jury leavcs rooiu.) 

THE COURT: Sergeant, will vou step out. 

(Witness leaves room.) 
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KR. PHILLIPS: Your Honor, yesterday Agent 

Nolan was asked about thc identification of the defendant 
DiNapoli by the witness Pannirollo, and va offered a total 
of 15 photographs which are Government's Exhibito 38-3 
collectively. 

This norning before court I asked the court 
clerk to mark all of the photographs and they are marked 
now as Government^ Exhibits 38-3 through 38-0, as well as 
Government's Exhibit 88-A which has also been marked and 

I 

the photograph actually identified by the witness Pannirello 

I 

with the B number. It is of DiNapoli. 

THE COURT: The B number refers to the criminal 
Identification number given by the New York City Police 
Force. 



MR. PHILLIPS: Your Honor, in light of your 
ruling that the photographs would not be received in 
- evidence and therefore the jury cannot see them, the 

Government would ask that the record reflect, since it is 
not reflected by the direct examinaticn from Agent Nolan 
yesterday, that the number of photographs that were-shown 
to the witness Pannirello was 15 in number and that they 
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are «0 2 cf white males and that the defendant DiNapoli 
was onc. of those and that his photograph was picked out by 
the witness Pannirello. 

THE COURT: 1 think the record does reflect 
that ncw. I thought you were about to offer those again. 

MR. PHILLIPS: I just read through Agent Nolar.'s 
testimony — 

THE COURT: I know you would like to but you 

are not going to do it. 

MR. PHILLIPS: I just read through Agent Nolan's 

exaraination which was given to me by the court reporter a 
short while ago and it isn't reflected in Agent Noian's 
examination and it wasn't on the cross. 

THE COURT: I thought it had been. I saw him 
look through the pictures and count them out. I think 
the jury. saw it too, so I don't think there is any 
necessity of putting anything else into it. Maybe that 
Is how i: got the impression it was in the record. 

_ .MR. PHILLIPS: May I hand up his direct examin¬ 
ation for your Honor to read? 

THE COURT: I have it already. 

Mr. Siegel, how long do you think it will be? 

MR. SIEGEL: Another five to ten minutes. 

THE COURT: How long do you expect to take after 


•% 
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ks8 
that? 

MR. SIEGEL: I would say ;•.* r-. • :.ron t 30 to 

40 minutes. 

THE COURT: I don 1 1 know, I have oi logistice 
problem today in feeding ths jury. If you can make it 

30 minutes, fine. If we have to go 40 minutes, ali 
right, but I want it done before lunchtims. 

You want five minutes to put it ali together? 

MR. SEIGEL: Yes. 

THE COURT: Mr. Dowd, did you have a chance to 
go through those transcripts which were given to you? 

MR. DOWD: Not ali of them. 

THE COURT: I expect you will go threugh the 

rest of them at lunch? 

MR. DOWD: Yes. 

MR. CURLEY: Your Honor, has the record been 
cieat as to the objection to this testimony by other 
defandants? 

— -THE COURT: Absolutely. I think that ali 

the other defendants have objected to it. If they haven' 
the record should reflect that they are, and that this is 
not going in at all on the conspiracy. This goes in 

solely on the substantive count against defendant John 
Springer and not in any way should it be taken into 
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accou:.t in weiching any evidence in connection with anybody 
elce; io thdt uhat you want? 

MR. CURELEY: Yes . 

I am r.oh satisfied with that. 

THE COURT: Yes. 

The world isn't a perfect place. 

MR. LOPEZ: Judge duffy, I will object to Mr. 

Phillips' offer as far as the photographs are concerned. 

I would like to call the Court's attention to pages 3398 
when you review. the testimony on Mr. Phillips' request. 

THE COURT: Do you realize this case has gone 

that far? 

MR. PHILLIPS: Youf Honor ~ 

THE COURT: I will not listen to argument about 
what is in the record, I was here. 

Mr.. Siegel, 12 noon I will be back here. 

Yau better be ready at that point. 

(Recess.) 
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CROSS EXAMINATION 

BY MR.. 5IEGEL: . 

Q Sergeant 0'Boyle, before enter^ng v.he apartment 
house, how long did you have the building undor sur- 
veillance? 

A We didn'thnve the building undar surveillance. 

Q You just v/alked right in? 

A That's correct. 

Q So we can assume then that you did not see the 

defendant John Springer enter into the house? 

A Would you repeat the question? 

Q Since you didn't have the building under super- 

vision, we can assume that you'did not see hir. enter the 
apartment? 

A' That's correct. 

Q So you don't know hov/ long he was there before 
you were going to see him? 

A' No, I did not. 

Q When you observed the door to be open, where 
were you physically located? Were you on the steps? 

A' I was b/ the door. 

Q You testified that you had a conversation with 
a woman there when you first entered the outer lobby; is 
that. correct? 


r 
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O'Boyle-crcss 

A No, that's not. corrcct. 

Q Did there cone a tine when you entered the out- 
side door of the buiiding? 

A Ycs, there did. 

0 Did there corne a tine when you observed a wonan 
at the top of the steps? 

A There did. 

Q Di^ there ( corne a tine when you said vou had a 
conversation with that wonan? 

A Yes, there did. 

Q At thetine you had the conversation with that 

wonan, where were you physically located? 

A On the stairway. ' 

Q You were approxinately half-way up? 

A. Approxinately. 

Q And it was at this point that you nade your 
observation of the accused, John Springer? 

A No, it was not. 

Q When you had this conversation with this wonan, 
while you were on the steps, was the door open at this time 
or was it closed? 

A The door was closed when I had the first con¬ 
versation with the fenale. 

Q Then did there come a time when the door openod 
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A That's ccrrect. 

Q V?ho openecl up the .Icor? 

A The feruulc. 

Q haere were you pnysicaliy lccated at this time? 

A I was sti.ll on the stairway. 

Q It is at this point that you made the observation 

of the accrsed, John.Springer? 

A That's correct. 

Q Tor approxiratoly how long was the door opcn 
on the second occasion before you say that there came a time 
when it was shut? Just a natter of seconds? 

A Fi ve to ten seccnds', possibly. 

Q And at this tine you were stili physically on 

the stairs? 

A That's correct. 

Q And, therefore, you were looking into theapartment 


at an angle? 


^ ^ es • sir, I was looking directi 


y into the apart- 


mcnt. 


Q Well, if you v;ere on the stcps, wouldn' t 


you say 


you would be looking up at an angle into the apartment? 

A I was looking at a slight angle. • 

Q A slight angle. You testified you observed a 
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2 

i* 

;i table ne 

ar which you saw the accused standing by? 

• 

& 

• i 

.j 

A 

i! 

I 

That's correct. 

i 

* 

i 

| o 

VJhere was this table located in reiation to the 


5 

i , 

accusea, 

i 

i 

John Springer? 

• - 

6 

A 

i 

1 

From my positicn, the table was in front of 


7 

John Springer. i 

* 

8 

1 Q 

It was in front of John Springer? 


9 

j A 

That's correct. 


10 

Q 

And at this time you were approximately four 


11 

or five steps frcm the top of the lar.ding? 


12 

| A 

No, I was not. 


13 

Q 

You were on the steps at this time? 


14 

A 

Yes, I was. 

. 

15 

Q 

How many steps were you down from the top of the 


16 

landing? 


• 

17 

A 

Approximately two steps, possibly one step. 

- - 

.18 

Q 

But you are not sure whether it was one, two, 


19 

possibly 

even three? 


20 

A 

It's possible. 


21 

Q 

From where you were located — let me withdraw 

i 

( 

22 

that question. You say you observed a table inside the 

V( 

23 

defendant 

's apartment. In reiation to the front door, 


24 

where was 

this table located? 

• 

25 

A 

Approximately five feet from the door inside 

---- 
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the apartr.ent and to the right of ' h a„„ , 

9 ~ ooor f ror. my ponit ion, 

outside the door. 

Q It was inside the crcr^nc-' r<- I 

‘ " - npproximatelyj 

five feet inside the apartment? 

A That's correct. 

Q And frem where you wore standing, u „„ approx ._ | 
mately another seven or eight feet? 

A Possibly. 

0 Possibly ten? 

* PiVC t0 ten feei ' 1 say, eiqht feet. 

Q tod did you testify that you observed certain 
itens on the table top; is that correct? 

A Yes, i did. 

Where on the table top were these items located? 

A I don•t know their exact location. * 

Q Y°u don-t know the exact locationv^ere on the 

table they v/ere? 

A No, I don't. 

o You testified you observed a white powdery 
substance on the table. 

A Yes, i did. 

o At approximately 13 to 15 feet from where you „eJ 
located? ' 


Approximately lo to 15 feet. 




1 
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0 ’ Boyle-eros s 


Q Well, if the table vas five foet in si ze, ar.d 
you wcrn approximatoly eight foet fron the door, would you 
concede it would be possibiy betveen 13 to 15 feet? 

A Yes, approximately. 

Q I!ow much of the white powder v;as exposed? 

A How nuch was showing? 

Q How much v/as exposed? 


a heap. 


Tt appeared to be approximately one inch hign in 


Was this in a tinfoil? 


A There was some that appeared to be lavino on 
tinfoil and there was some other that from my position seer.cd 
to be on thetable itself. 

Q When you say it was on the table itself, do you 
know where on the table it was located? 

A No, I can't specifically say where on the table 
it-was located. - • 

Q This white powdery substance which you say was 
on the table, how much of that was exposed? 

A About the sane amount. as the white substance that 
was on the tinfoil. 


piles? 


Was it one heap or vas it in sever&l small little 


Fron my position, I couldn't teli. 
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• • 

Q From your position, you couldn’t teli? 

A From my position I couldn't teli j.f iu was in 
little piles, as.youwy. 

Q 3ut you say you saw this wliite pov/der ,didn' t you? 
A Yes, I saw it. 

Q You don't know in v;hat shape it was in? 

A I testified it appeared to be in a heap. 

Q Bythe way, Officer, at this tine, in December of 
'73, isn't it a fact that the accused, John Springer, his 
residence was 1077 Washington Avenue and that this was 
the residence of his wife? 

A I don't know that. 
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Q Sergeant C' Joyla, do you aao the vonan whor you 
arrestcd,or vho vas in the apar tr.cn t or. that evcning, 
in the courtroor? 

A I don't sce thc fenale that vas there that 
evening. 

Q When you rade these obscrvations of this 
pov/derv substance on the table top, but vhere on the 
table top you don't J.nov: vhere it's located, you vere 
stili lookir.g up on an angle during this five-scccnd 
period of tir.e? 

A At a slight angle, yes. 

Q And it Jias becn your testinony that you just 
sav the defendant by this table, you didn't see hir. 
doing anythir.g? 

A That's correct. 

0 V7hen there carne a tine when you entered the 
apartnent, you tcstified that you savr hin in the bathrocr? 

A Yes, I did. 

Q Now, did there cor.e a tine vhen that bath- 
roon door vas shut? 

A I don't knov. 

Q But your first obscrvation of the accused 

% 

John Springer vhen you wcnt t.o that apartnent vas vhen he 
vas in the batliroon? 
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A It nay be. 

Q /ou have tiescribcd this whito powderv su 'o — 
stance, and you said that aoms of it was on the tir» 
foil? 


A- Yes. 

Q How large was this tin foil? 

A I don't knov. 

Q You don't know? 

A That' s corree t, I don’t know. 

Q Was the tin foil folded? 

4 

A That particular tin foil was not folded. 

Q That vas not folded? 

A no. - ' 


Hox* large was it? • 

MR. SIEGEL: X'll withdraw that. It has 


been asked and ansv/ered. 


Q And, further, your testinony is you don't 

know where on the table that tin foil was? 

A That's correct. 

Q Nov/, you also testified that on this table 

you saw a vhite powdery substance somewhere on the table 
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■ 3 

but vou don't fcnow vhere on the tablo that v:as. 

HI - 

. A That’s corroct. 

I" 

o And this was at a distance of 15 foet, 1? to 

H 

I ! 

15 feet away? 

H 

A Approxinately, yes. J 

H 

Q Now f this apartment cntrance is located ac an 

H 

angle or is it a 90-degrce angle to thc staircaso? 

H 

A . Uhen you reached the second floor landing frc.n 

H 

the staircase you have to turn to your left in order to 

H 

entcr thc apartnent. 

m 12 

Q Is the doorb.nob on the left or is it on the 

3 13 

right? 

■ 

A r eon't know. 

jjt» 

Q Doos the door — when you open, the door, do you 

H 

open the door inward or do you open the door outvard? 

H 17 

A To the best of my recollection, you open the 

H 18 

door invard. - _ . 

H 19 

Q You open the door inward? 



■ 

A Yes. 

I 

Q Are you sure of that or — 


A No, I'n not sure of that. 

H v 

Q Didn't you previously testify that you ob- 

x 24 

served the door being opened and closed? 

1 # 

|85B‘ 

A Yes, I did testify to that. 

• 

- . r-*rr 
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0 But you don ‘ t knov: on which side the doorkr.ob 
is cr how the door opens, As that correct? 

A • That' s correct. 

Q Would 'ou describe the table on which you say 
you sa\/ this alleged vrhite powder? 

A Yes. It vas a vocden structure, possibly 43 
incher. in height. It had — 

Q - I don f t want to interrupt you, but that's 

i 

approsiinately four fe^t? 

A That's correct. 

Q Please continue. 

A It had shelves on one side underneath. It 

was — one side we^ circular, and I believe the top it- 
self was either wooden or possibly Fornica. 

Q You testified that you observed the accused 
behind this- table? — 

A From my position he was behind the table. 

Q Was he directly behind the table or was he 
to one side or the other? 

A He was behind the table. 

Q Was he right in the middle of the table or 
was he toward the left or to the right of center? 

A I don't know if he was to the left or to the 
right of the center of the table. I don't recall 
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whether or not he v?as to the lcft or right of the ccnter 
of that porticula? table. 

Q llow, vhen you testified that you made the 
observation of this v/hite pov,’der approximately or.c inch 
in height, you say this v;as on the tin foil? 

A This vas povder on the tin foil, yes. 

Q The whitc' pov/der vould have the inch-high 

pile, as i ou say? 

i • 

A Approximately one inch, yes. 

Q When you say approximately an inch, it could 
be a half an inch. 

A It vas approximately one to one and a half 

inches, I believe. .... 

Q But you are not sure? 

"A " T’n not sure. ’ - - 

Q It could very well be half an inch, because 
you are not sure? 

A I don’t know. 

Q Did you notice any other objects on the table, 
for example, a sugar bov?l? 

A I didn’t notice. • • -• 

Q Did you notice a napkin dispenser on the table? 

A I don’t recaJl if. there vas a napkin dispenser 

on the table, 

• 
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Q V7hen you say you don't recall, you don't 

remenber? 

A That 'c correct. 

Q And you vere the second one in that apartment, 

you vere behind Detective Wysocki? 

A Yes. 

Q - You both entered the apartxr.ent about the sane 

time? 

A Yes. 

Q Sergeant 0'Boyle, when you made this observation 

of this substance on the tin foil, vas there a light in 
the kitchen? 

N 

A There vas a light on in the apartment. 

Q In the apartment? 

A • Tfes. 

Q And vas the kitchen illuninated? Was there 

light in the kitchen? 

A I don't knov; if the kitchen was illuminated? 

Q In other v:ords, you don't knov/ whether there 

v/as light in the kitchen or not? 

A No, sir, I didn't enter the kitchen at that 

time. • 

Q You didn't enter the kitchen? 

A That's correct. 
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Q Sergeant 0'Boy.i.o, vrhat As the firrf iroijp. you 
enter v?hen you enter thc apartnent? 

A I believc it’s a dining rocr. arca. 

Q *7as the dining rcon lighted? 

A Yes, it was, 

Q Do you }cno\: ubere the light vas coning fron? 

A * No, I don*t. - 

0 V?asn’t there a glare on this tin foil fror. the 
light? 

Do you want ne to repeat the question? 

A No , I under stood the rue st.ion. 

Q Wasn't'there a glare on this tin foil, since 

there vas light? 

A I don't recall a glaro on the tin foil. 

Q Officer, at a distance of approxir.ately 15 feet 

away will you teli the ladies and gentlenen of the 
jury the difference in appearance between salt and sugar? 

A Salt and sugar? 

Q Yes. 

A Salt is about the sane color as sugar, granulate 
sugar. 

Q At a distance of approxinately 15 feet auay? 

A Yes. 

Q So there is no observable difference between 
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£>alt: and sucr.j* at 15 feet away, is that oorrcct? 

T<i ^^rules mav be larger, of sugar 15 feet 

awav, than r.c- -r. 15 feoc away. 

Q Ai.Ojju testityir.g at a distancc of 15 feet avav 

y°u can c istincjuish the difference of granules? 

A I didn 1 t testify to that. 

. Q - At 15 feet away can vou teli us the differ¬ 
ence betwren salt and sugar in appearance? 

A Probably not. 

Q There is no difference in appearance, is that 
correct? 

A Probably not, from 15 feet away. 

Q At 15 feet av;ay v/hat is the difference in appear 
ance between cocaine, sugar and salt, at 15 feet away? 

A -The structure of the substance itself is differ¬ 
ent, the color is the sane. 

Q I am not asking for a Chemical breakdov/n. 

I'm just asking for the appearance at 15 feet away. 

A The appearance is — 

Q Is the sane? 

A — similar, yes. 

Q What is the difference in appearance betv/een 
salt, sugar and heroin, at L5 fcet away? 

A They are similar, yes. 
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0 Thoy lool; thc sane, is thac corroct? 

A I stated that they vere sinilar, 

Q Did you notice a salt shaker on thc- tablc? 

A lio, I didn’t notice. 

Q Uhen vou say you didn’t notice, it could havo 

i 4 

fceen but you don’t reneinber? 

A - That’s correct. 

MR. SIEGEL: Your Honor, I have no further 

questione of this vritness. 

THE COURT: Docs anybody elee v/ish to 

inquiro? 

Ali right, Ilr. Dov;d, go ahead. 
cross examinatio:: 
bY MR. DOWD: 

~ Q Sergeant 0’Bovle, you had sone dealings with 

John Barnaba, did you not? 

MR. FORTUIN: Objection, your llonor, this 

is outside the scope of the direct. 

THE COURT: He is making him his own v;itness. 

- Go ahead and ansver the question. • 

A Yes, I did, 

MR. DOWD: I ar, not naking hin ny ov;n 

witness, your Honor. I considor hin a hostile v:it- 
ness. 
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THK COORT: Ali right. Go ahead and 


ansv/ct r.ho cuestion. 


" ou sone dealings wj.tii John Barnaba? 


"liat'c corruet. 


Q After iie ha.l bocorae an informer and agent of 
the government, is that correct? 

A .That' s corrcct. - 

Q And you sav hin on a nunber of occasions during 
November and December of 1972 and January, 1974? 

A I sav/ hin on a nunber of occasions in December 
and January, December of 1972, January of 1973. 

Q Fdght. Ar.d vas there an occasion on 

January 9th and January lOth of 1973 that you met John Barn< 
fca at a notel in Queons? 

I met John Earnaba on r.umerous occasions in a 
rnotel in Queens. 

Q Did you, on those tvo dates, January 9th and 
January lOth, have occasion to search John Bar aba? 

A I v/ould libe to refer to a report to see the 
exact date. i don't recall the date. 

Q Do you have a report? 


I have one in my office. i don't have one 


here. 
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Q Seryeant 0‘Eoyle, let nva show you two docunents. 
MR. DOWD: I don't believo they are narked au 

thi3 point. 


THE COURT: 
MR. ENGEL: 
THE COURT: 
MR. ENGEL: 
MR. DOWD: 


Where are we on the 3500 series? 

If Mr. Dowd could refer to them. 
Are they marked? 

I don’t know what he has. 

They are rough drafts Tape C-141 


and M-73. 

MR. ENGEL: They have not been marked. 

Those two transcripte to which he refers, may 

they be marked as defense exhibits. 

THE COURT: As Government Exhibits 35 sometnir.g 

A. Teli me what the something is? How high are we in 
the 3500 series? 

1 MR. ENGEL: It would be 3593. 

THE COURT: 3593 and 3594. 

Q -- which appear to be rough transcripts of 

tapes and I ask you to take a look at the top of each one 
in relation to a date to see if that refreshes your 
recollection whether ycu searched John Barnaba on those 
dates dft a motel in Queens? 

A Yes, I did. 

Q And you searched his automobile too, didn't you 
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A Yes. • . | 

Q . And you searohed the undercover officer, didn't 

you? 

A Yes, I did. 

Q This would be Standard procedure when dealing 

with an informant when he would be going on what you would 
call a buy operation? _ 

A Yes, sir, that is Standard procedure. 

Q 'And that is because you want to make sure that 
the confidential informant, the agent in this case John 
Barnaba wasn't concealing any drugs -- 

MR. FORTUIN: Objection. It is argumentative. 

It calls for a conclusion. 

MR. DOWD: It is not argumentative. 

THE COURT: Let's do it the other wdy around. 

You searchea him and you didn't find any 
contraband on him, is that correct? 

THE WITNESS: That is corredct. 

Q And this is done to be assured — this is done 
as a regular procedure, is it not? 

A Yes. At that time it was a regular procedure 
in the district I was assigned to. 

Q And you do that, and that procedure was estab- 
lished and is established so that the confidential informant 
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may not have drugs on him vhich might bring irrco questio:» 
whether tho drugs he buys vere tamoered witn by him, is 
thnt correct? 

MR. FORTUIN: Objectiori. 

THE COURT: I v;ill permit it but I will change 
the question around. 

There are a number of reasons v/hy this is dona, 
is that not correct, this search? 

THE WITNE33: That is correct. 

THE COURT: Oneof the reasons is to make sure 
the ccnfidential informant does not have any contraband 
on him at the time he goes out. 

THE WITNE5S: That is correct, your Honor. 

Q And you followed Mr. Barnaba that evening, 
January 9, 1973 and January 10, 1973? 

A Yes. 

Q On January 10, 1973, you kept him in visual 
observation at all times? 

A Yes. 

Q You have been dealing with John Barnaba for 

about a month, January 9, January 10, 1973? 

A Yes, I had met him early in December of 1972. 

Q How many times prior to that night, January 9, 

had you searched him? 
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0'Eoyle-cross 
MR. FGRTUIN: Ob j ec c ibn. 

Th'E COuP.x. I wi..l periuit ic? 

A, I dor,' t rroail if I cearched hir.', prior to that. 

Q Is thure any way you can check? 

A • I would have to check the records of all my 

operations from December unti-L that day. 

q But you don' t hav3 any independent recollection 

whether or not you searchea him on any day prior to January 


9, 1973? 

A That is correct. 

Q How long have you been involved in narcotics 

investigations, Sergeant 0'3cyle? 

A Since December of 1972. 

Q ' That was your first experience with an in/.ormer? 
A I had met informers prior to that in other 


aosignments. 

Q In your experience, did you find Mr. Barnaba v-o 

be a very experienced street-wise informant? 

MR. FORTUIN: Objection. 

THE COURT: I will sustain it. 

Q Were you aware at the time that you began deal- 

ing with John Barnaba that he had a very long record in 

respect of narcotics? 

MR. TORTUIN: Objection. 
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o 
* • 

• 

THE COURT: I will sustain that one too. 

• 

3 

Q You fc id John Barnaba, did you not, to be a 

. 

<c 

4 

very effectivo informer/ did you not, an agent of the 


5 5 

Government? J 


6 

1 

MR. FORTUIW: Objection. 


. 7: 

MR. DOWD: I submit — 

• 

8: 

THE COURT: Take the "very" out of it. 


9 

Was John Barnaba an effective person in the role 


10 

that he was playing? 

. 

11. 

THE WITNESS: Yes, your Honor. 


12. 

q Is that because you found him to be very savvy 

• 

13 

and street-wise, strcet-smart as you would use that term 


14 

in police parlance? 

* 

15 

MR. FORTUIN: Objection. 

. 

16 

THE COURT: That is the same question as before. 


17 : 

Same ruling. 


18: 

Q SO/ so far as you know, the only nights that you 


19: 

searched John Barnaba that you recall are January 9th 

• 

20 

and January lOth, 1973/ to determine whether he had any 

* 

21. 

drugs on his person or in his car prior to going out on 


22- 

a buy operation? 

C 

23 

A I searched him on numerous occasions after 

. 

24 

January 9. 

• 

25 

Q Is there any way you can check that for us, 
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Officer? 

You say after January 9? 

A Throuchout the eariy pare of 1573. 

Q Could you check for us on what dates in January 

you searched John Sarnaba prior to him going out in 
respect to a buy operation? 

THE COURT: You mean the entire month of January? 
MR. DOWD: From the lst to the 25th of January, 

your Honor. 

THE COURT: If the man can do it. 

A I will have access to my records Monday morning, 

the Police Department records. 

Q You couldn't get them today? 

MR. FORTUIN: Your Honor, I will object. This 
is a discovery request and I will object to it in the 
presence of the jury. 

THE COURT: He asked him a question. Doe3 he 
have access to his records today. I gather from the 
fact he said he could get them on Monday morning, he 
doesn't. 

Q Can you get them today? 

A I don't think so, no. 

MR. DOWD: No further questions, your Honor — 

one further question. 

SOUTHERN DISTRtCT COURT REPORTERS. U.S. COURTHOUSE 
POLEV SQUARE. NEW YORK. N.Y. CO 7-4SS0 








ks7 


0'Boyle-cross 


3500 


• 

2 

w 

Where :ire the records today, if you know? 

3 

A 

They are maintair.ed in the Poiice Hec.dqu artor a 

- 

4 

Euilding, 

1 Police Plaza in the majcr investigntion section 


5 

office. 



C 

Q 

Right next door to here? 


7 

A 

Yes. 


8 . 

Q 

And that building is net open today? 


9 


MR. FORTUIN: I object to this. 


10 


THE COURT: The building is open today but you 


11 

know as well as I do, there are only people lika you and I 


12 

that work 

on Saturdays. 


13 


MR. DOWD: And Seroeant 0'Eoyle. 


14 


s 

THE COURT: The clsrical force I am sure is not 


15 

working. 

* ♦ 

• 

16 

CROSS EXAMIMATION 

• 

- •' 17 

BY MR. SIEGEL: 


18 

Q 

Sergeant 0'Boyle, on the evening of December 3, 


19 

1973 when 

you arrested the accused John Springer, did you 


20 

i 

bring those drugs into the apartment? 


21 

A 

« 

No, sir. 


22 

Q 

Did you or any of your brother officers bring 

. y 

23 

those drugs into that apartment? 


24 

A 

No, sir. 

• 

25 

Q 

Did either you or your brother officers ever say 
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to the accused, "If wo can't get you one way, we will get 

you the othar way?" 

A lCo, sir. 

MR. SIEGEL: No further questionsi 

MR. FORTUIN: We would like to approach the side 

bar. 

THE COURT: No. I will send the jury to lunch 
right now. I told-you I had a logistics problem. 

(Jury leaves room.) 

THE GOURT: Sergeant, don't leave. Let's 


hear what is going on now. 

Do you want the witness back this afternoon? 

MR. PHILLIPS: It depends on your Honor's 
ruling based on the Government's application. 

Our application is that we be permitted to go 
into on redirect examination, to go into the bribe situ- 
ation that occurred that evening. It seems ciear now uhe 
door has been opened by Mr. Siegel's last questions, 
whether Sergeant 0'Boyle or any of his felloi: officers 


brought the drugs- into the apartment. 

MR. SIEGEL: Your Honor, I fail — 

MR. PHILLIPS: Also, the question did Sergeant 

0'Boyle or any of his fellow officers say we will get you 
one way or the other. 
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10 

11 
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14 


THE COURT: Sergeant 0'Boyle, nave a nico aft 


noon. 


The answer is no. 


(Witness excuseci.) 


THE COURT: I will see you back here at two 

o 1 clock. 


(Luncheon recess.) 


\ 
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2 

A F T E R N 0 0 N S K S S I 0 N 


■ e 

2.05 P.M. 

• 


4 

« 

(Jury :iot nresent.) 


5 

MR. L0P2C: Yoar Honor, I have an application. 


6 

My reouest is that perhaps this suitcase, I think I have 


T 

seon it before, your Honor, I don't remember when, but 


8. 

could it be placed underneath the table until it is in- 


9 

• • 

troduced? 


10 

MR. CURRAN: I don't know that it makes ar.y 


11 

difference. We're going to mark it for identification, 


12. 

and at that point we'll have to -- 


13: 

THE COURT: Yes, I understand. 


14 

There are a couple of things, first. I think 


15: 

by this point you knov; when I cone out without a robe on, 


16. 

I have something on ny nind. I gathered tron this morning 


' n: 

Agent Cassella is to take the stand next. Correct? 


18: 

MR. ENGEL: That's correct, sir. 


19 

MR. SIEGAL: May I ask a question. Does he take 


20 : 

the stand with respect to the 7587 or this other report? 


21. 

MR. ENGEL: That's correct. 


22 

MR. SIEGAL: May we have a side bar? 


23 

MRS. ROSNER: It isn't necessary because the 


24 

jurv isn't here. Your Honor, this is the docunent I 


25 

referred to yesterday as containing a declaration by one 
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Carmine, not. tho defendant Carmine Trcnunti but another 


Carmine, attributing the statemer.t to Lotus Ino .'esa 
concerning orior dea.tings in narcotics. T. askcjd • 

Phillips yesterday on the record before the cloring et the 
sessionwhether the government intendcd to offer this 
declaration, and Mr. Phillips indicated the government did 
not. Probably for the very good reason that the Camine 
THE COUPT: I have no idea, but if he doc_n't, 
why worry about it? 

MRS. ROSNER: Because that's not the end of the 
problen, Judge. The Camine who is the declarant of that 
statement v/as not named as a co-conspirator in the bili of 
particulars or the supplemental bili, and there has beon 
no scintilla of evidence as to this man in the conspiracv 
thereto.The traditional hearsay rule would not be admissible 
I think.Mr. Siegal takes a different position with respect 
to the admissibility of that conversation. My position, 
your Honor, is, it is inadmissible undor any known exceptioni 
of the hearsay rule, and I would objcct to its being ad- 
initted either by the government or any co-defendant. 

THE COURT: Ilr. Siegal has a different position. 

MR. SIEGAL: I think that any time the government 
has anything in their files that might be exculpatory, 
my defendant would be able to use it, and I refer your 
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Honor tc Chambcrs v. Mississippi, 35 Law Editior. Second, 

29 7, and I Gubr.it t'ne larguage in this rcpcrt is such that 
it mny negate the enti re ca:,e against Tranunti, the entire 
theory against Tranunti, and for that reason I mo^t respect- 
fully subnit thal: wc should be pemittcd to go into the 
question. 

THE COURT: V7ould soncone be good enough to let. 
ne see 3587. 

(Handed to Court.) 

MRS. ROSNER: Does your Honor v/ish to hear 
argunent on this? 

THE COURT: I think you have n.ade yct^ point. 

I an going to take a look at this particular case and see 
if I understand Mr. Siegal's point. 

MRS. ROSUER: I would add one other corrnent that 
I’ have not nentioned to the Court. The actual in-court 
source of this statement would be Agent Cassella. One 
of the fundamental reasons why the defendant Inolese objects 
to the adnission of the statcnent is ceprivation of the 
right of confrontation. An individual naned Camine is 
the one who related to Cassella what Inglese allegedly 
told hin, so that if your Honor allows this statcnent to 
be adnitted through the nouth of Agent Cassella, I an 
totally deprived of the right o* confrontation. 
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THE COURT: 1 ur.dcrstand . 

I 

j 

’<RS. ROSNER: One other tliincr, your Honor. We 

are *n this posture not through any act of the defcudar.ts, 
i 

but through the govarnr.ent 'naving joinecl for triel 
individual • ./ith inconsistent defenses. 

THE (DURT: That happens ali the tine. 

MRS. ROSNER: But v/hen it does occur, your Honor, 
the solutien, I respectfully subnit, is to sever their 
trial so each defendant can adnit what seens beneficial to 
the trini of their ov. T n case without detrinental or deprived 
of the right of confrontation to sone other defendant. 

flR. SIEGAL: For that reason, nav I add this, 
Judge, for that reason if you decide my application to go 
into this situation, I an going to ask you for a sevcranco 
because v/e are then being put in a position of being denied 
to produce exculpatory evidence which the governmant has 
in thair possession. 

THE COURT: Now let ne get back to v;here I was. 

I gather Agent Cassella is going on, then Mr. Siegal and 
possiblv Mrs. Rosner are going to cross-examine. 

MRS. ROSNER: I will not cross-exanine unless 
your Honor grants Mr. Siegal's application. 

THE COURT: I an talking about possibilitics 

right nov/. 
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MR. SIEC.AL: Thera is a pocsibility I mav cross- 


examino Agent Car solia, 

THE COURT: ,All r.ignt, that hopefully v:ill not 
taka up the rest of the afternoon. I gathcr then, just 
as a gucss of course, because I don' t have any clair - 
voyance, ve will get dovr. to the point where the governnent 
vili be calling those witnesses who testifiecl about a certaij 
green suitc^se which Mr. Lopez wanted to tuck under the 

table, is that correct? 

HR. PHILLIPS: Yes, your Honor. 


will rest? 


hearing. 


THE, COURT: And then, I assume, the governnent 


MR. PHILLIPS: That is correct, your Honor. 
HR. ROSENBERG: I stili have that open Wade 


THE COURT: I understand that, I'm just trying 


to fit the piecos together. Mr. Lopez, unfortunately I 
stuck you as the naitre d'. I must say you have had 
a lot of good humor about it and I appreciate the way you 
have handled it. If you could advise me what you expect 
by way of time and order, after the defendants' case, then 

maybe we can go fron there. 

MR. LOPEZ: Eight to tcn lawyers will put on 
a defense. That defense, your Honor, will last for about 
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a week. I will try to arrange the scheduling so dr have 
back-up witnesses available. Of cource, the problem could 
bc obviated cor.cwhat, vour Honor — 

THE COURT: If I dismiss the indictmant. 

- MR. LOPEZ: We don't expect that, your Honor. 

I figuro, your Honor, it will last a week with good 
scheduling. That's at the most. 

THE COURT: Are you going to try to work out the 
scheduling for me? 

MR. LOPEZ: Yes, your Honor. If the governnent 
closes today, your Honor, I would nake a suggestion that 
we have Honday morning for defense attorneys tocone here 
Monday morning and then pcrhaps continue at 2.00 p.m. 

I think that would help a great deal to move this swiftly. 
We will be finished hy Friday.' I can then give your Honor 
a schedule of the time element as far as each defense 
lawyer is involved. That's just a suggestion. 

THE COURT: Ali right, I'11 think about it. 

MR. LOPEZ: Thank you, your Honor. 

THE COURT: I think cross will take us to the 
break. Then we're right up against the money. 

MR. DOV7D: Your Honor, I would move to preclude 
any offer of testimony by CasSclla with respect to three 
alleged sales betwcen he and ny Client and John Rarnaba on 
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January oth, ICth and 22nd, lf'7 3, in light of the motion 
tnat ycu have not the notion, but tho decision vou have 
made with respect to ny motion v.»hich is tc join Ccunt 26 
to this case. I point out, your Honor , a defense in 
respect to this particular testir.ony would involve my 
Client taking the stand, placing him in an impossible 
position with respect to his Fiftn 7Vnend.nent rights at a 
later trial,should he decido not to take the stand, and 
therefore I would say r.y Client v;ould be denied his rights 
u^ider the Constitution ,■ if such testimony were offered here 
with the substantive count not being added and I would move 
to preclude that testinony. 

THE COURT: Motion is denied. My former ruling 

. v 

stands. 

Mr. Epstein, 312 is the place you think I ought 
to concentrate on, on this? 

MR. EPSTEIN: Yes, your Honor. 

THi. COURT: I will send the jury out here in fi ve 
minutes. Please be here. 
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• 

• 

2 


(In open court; jury present.) 

• 

U 

1 


TlIE COURT: 7vll right, Mr. Fngel. 


4 


MR. EMGEL: The govcrnnont cclls Mr. 


• 5 

Casella. 



6 

ALBET 

1 -CASELLA, ' J R. , called as a wit- 


7 

ness 

by the governnent, being first duly sv:orn, 


8 

testified as follovs: 


9 

DIRECT EXTMINATIOH 


IO 

BY MR. ENGEL : 


11 

Q 

Detective Casella, how are you employed? 


12 

A 

Bvthe City of Ilew York. 


13 

Q 

With what agency of the City of Nev/ York? 


. 14 

A 

Police Departnent, City of New York. 


15 

Q 

Is there a particular unit with which you are 


16 

associated? 


U 

A 

Yes, I an. . . : 


16 

Q 

What is that? 


19 

A 

Major Investigations Section, Narcotics 

• 

20 

Division. 



21 

Q 

Did that used to be called the Special In- 

c 

22 

vestigating Unit, the SIU? 

23 

A 

Yes, it v:as, 


2A 

Q 

• 

What rank do you hold now? 

• 

i 

25 

A 

Detective. 

• 

* 


• 
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Casella-direct 

Callinq your attentiori to the nonth of 
1973, vcrc vou stili employecl? 

Yes, X was. 

V T hat ronk d?d you hold than? 

Police officer. 

On the night of January 5, 1973 vere you on 


i 

I 


i 


Yes, I was. 

In an undercover capacity? 

Yes. 

VJhen vou v.*ere enployed in an undercover capacity 
have a nicl.nane? 

Yes. 

Uhat vas that nicknane? 

Allie Doy. 

MR. SIEGAL: Can wr have that again? 

THE COURT: The nicknane was .Allie Boy. 

Q Did a tine cone on the evening of January 5th 

v;hen you went to 20 91 Zulette Avenue? 

A Yes. 

Q VThere is that? 

A In the Borough of the Bronx. 

Q uho lives therc,.do you kr.ov/, or lived there 

at the tine? 


duty? 

A 

Q 

A 

0 

did you 
A 
Q 
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A Ilyself, John Barnaba, Frank 1‘onaco, Jeanie 

Monaco and a person I Jcnew at that tine as Frankie. 

0 Jean Ilonaco, is that Mr. !1onaco's v/ife? 

A That is correct. 

Q lias shc the re the entire tine you vere there? 

A She vas for a partial tino; then she vent up- 

stairs. 


Q The nan knovn to you as Frankie, did he arrive 
after you arrived? 

A Yes. 

0 V7hat tine did he arrive, if you recall? 

A • Sonewhat after 9 o'clock. 

Q Did you cone to knov/ Frankie by any other 

name? 

A Yes, I did. 

Q What vas that nane? 

flRS. P.OPIiER: I vili object, if the court 

plcasc. It calls for a hearsay response. 
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TIIK COUP.T: 


I wili permit it. r, 0 ahead. 


Q You nay «-nsi/er, 

A At a'lator tine T. knev/ hin as Francis Russo, 
Frank Russo. 

0 Jetective casella, I v/ill as); you to stand up, 
please, and look around the courtroon and sec if you can 
see Frank or Francis Russo in the courtroon today and, 
if you do, teli us v/hat he is vcaring and vrhere he is 


sittincr. 


here. 


I have seen Francis Russo. He is over 
Ile is wearing a gray suit. 

MR. DOUD: I stipulate that is the de¬ 


fendant Francis Russo. 


^ Reforrxng you back to the evenincr of January 
5, 1973, was there a convorsation bctvcen vourself and 
the nan knovn to you as Frankie,vhom you have iden- 

tifiecl as the defendant Frank Russo, Frank Ilonaco and 
John Barnaba? 


Yes. 


Did ali four participate? 


Yes. 


Q Can you teli the court and jury, please, v/hat 
you said and v/hat the others prescnt said, to the best 
ofyour recollecticn? 
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A Ycs. 1 was introduced to this pcrson 
that night at Frnnk Menaeo's houce. 

Q This person being? - • 

A Frankie, and r.fter the Sntroduction the four 
of us sat at the coffee table in the basenent of Frank 
Monaco's hone. 

I had a discussion with this person Frankie and 
the others and I asked. Frankie vrhat he vanted for a half, 
and also John Barnaba said the sane thing. 

Q . Uhat did — 

MR. DOV7D: Objection. May we have a side¬ 

bar at this tine? 

\ 

THE COURT: All right. 

I 

I 

(At the side bar.) 

?'R DOWD: Your Honor, the reason I asked for 

the side-bar is because there vould be a continuing objec¬ 
tion in respect to testinony as to vh.at John Barnaba 
said. 

ohn Barnaba has been a witness here and the 
people had full opporturitv to explore on direct exanina- 
tion any and all testinony and evidence he had to give 
concerning this, and I think that is the proper course and 
I v;ould object to any offer of testinony as'to vhat John 
Barnaba said during thece proceedings. 
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Casell^-direct 


TI1F. CCbirr: You can havo the objectio:» 


but I vili r.ot sustair. it. 

(Ir» opcn court.) 


EY . M R» EIIGEL: 

q Detective Casella, you testified you asked 

Frankie v/hat he vould vrant for a half. Did he rospond? 

A Yes. 

Q What did hc sav? 

A He said 19.5. 

Q Did vou say anything in response to that? 

i 

A I said, "That is pretty high.’' 

A 

q Did you ask hin anything thoreafter? 

A Yes. 

Q What was that? 

A After I told hin it was a high figure. Vle 

started to dicker over the price of the half and I told 
hin that it was pretty high, naybe I could get a quarter 
off of hin, and he thought that vas pretty inpossible 
and that all he could do ne right now vould be a half, and 
- that he tricd to sell quarters but he couldn't get then. 

q Did the defendant Fran). P.usso say at any tine 

■w * 

what he was earning or what he vould earn if he sold to 


you? 


MR. DOWD: Objcction. 
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THE COURT* Uhat vss said? 

0 Detecti rot Casella, was there anv further 

conversa.tion vti.th jro: j poct to the prico? 

A Yes. Ke said he v:asn't nahing that nctch on 

this deal and that he nay be just nahing a thcusand 
dollars, and that he vasn't coning dovn on his end, and 
that ir.aybe, just nayLe, the other guy nay core dov r n 
500, and that v;as up in the air at that tine. 

Q Was there any discussion abcut cuality or 
strength? 

A Yes. As v/e kept talking I told hin I v.-ould 

» 

be interested — I vas interested at that tine in six or 
seven, and he said he didn't think he could get ne that, 
but he was prettv sure he could get ne a five. 

Q- What did you understand hin to nean bv a 
five and what v/cre you referring to when you said six or 
seven? 

MR. DOV7D: Objection. 

THE COURT: Sustained. 

Q Detective Casella, have you ever heard, 
with reference to narcotics, the expression "a six or a 
seven"? 

MR. DOUD: Objection. 

THE COURTi You nay ansvcr yes or no. 
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I' VJhen vou re for -- 

im. DOVxO: Gbjection, 

Q .Tust anerer yes or no. 

A Could you repent the ouestiorv. 

THE COURT: Did you over he&r, in connoction 

v;ith narcotics, the expression "a- five" or "a six" or 
"a seven"? 

TIIE V7ITNESS8 Yes, your Honor. 

Q Had you hearu other nunbers used in the sane 

fashion vrith respect to narcotica? 

A Yes; very ccroon. 

Q Hov nany tinca vould you say, roughly, and hov: 

long have you heard these nunbers used? 

A For the last t\;o and a half years that I have 
been in the narcotics Division. 

Q “ Roughly hov.* nar/ tir.es during those two and a 
half years have you heard those nunbers used? 

A _ Humerous. * 

Q lJow I ask you, Detective Casella, what did 
ycu understand the defendant Frank Russo to nean when he 
said a five or a six and what did you nean vhen you 
said a six or a seven? 

MR. DOUD: Objectior.. 

THE COURT: I vili pernit it, Go ahead. 
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. 

2. 

A 

I was referring to how nany tines the neroin 

• 

3 

or tha cocaino couid be cut. 

4 

4 

0 

Uhat do you nean bv cut? 


5 

A 

IIow nany tines you can cut say 16 ounces. 


6 

If it's 

a five you can cut it and you would have 


. - • T 

i 

two halves which would be at 2-1/2 apiece,- which would 


8 

total a 

five. . . 


9 

0 

By the v/ord "cut" vhat do you nean? 

i 


10 

A 

Adding an additive like milk sugar or 


11. 

annite 

into the base of the heroin. ' : 


12- 

Q 

On this occasion. January 5 f 1973 , did the 

• 

13 

defendant Russo give you anything? 


!_» 14 

A 

Yes, he did. 


. 15 

Q 

YJhat was that? 


16 

A 

A small tin foil packet containing white povder. 


17 

Q 

Did he say anything at the time that he gave it 


18: 

to you? 

t 


is: 

A 

Yes. 


20 

Q 

What did he say? 


21 

A 

Ile told me this would be a sample of the stuff. 

c 

22 

if I was interested, that I wanted to buy. 

23 

Q 

Did you see where he took the sample fron on 


24 

• his per 

son? 

• 

25 

A 

Yes. Wc vere all sitting at the coffee table. 

• 
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He bent.over, put his hand dovn and v/ent into a srarli 
part of his boot and renoved this snall pc.ckec. 

Q Could you describe,please, th& pacicct? 

. a I would say if you tooh a cigarette and cut 
half of it and twirlcd the ends with aluminun fo.il f that. 
would be aboutit. 

MR. DOVrDs Objection. 

THE COURT: I will pernit it. 
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KR. SNGEL: May this be marked as a Government 
exhibit fer identification. 

(Government's Exhibit 89 was marked for 
. identificatio.) 

MR. ENGEL: May the record reflect I am now 

cutting open a ciear plastic envelope marked New York 
Property Clerk Voucher No. 73N250, which has just been 
marked as Government's Exhibit 89 for identification. 

THE COURT: The record should also reflect that 
the Assistant United States Attorney has withdrew from 
Government's Exhibit 89 for identification, what appears 
to be a brown lock-sealed envelope and also a white piece 
of paper. 

MR. ENGEL: 1 would like to mark both of those 

as a Government exhibit for identification, 89-A and B -- 
just mark the lock-sealed envelope, if your Honor please. 

(Government's Exhibit 89-A was marked for 
identification.) ... 

Q Detective Casella, I show you what has been 
marked as Government's Exhibit 89-A for identification 
and ask you to look at it and examine it and teli us 
whether you could identify it. 

A I could identify it, yes. 

Q How could you identify it? 
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A My signature appears on the back of the 
envelope. Also my shield number underneath mv signature. 

MR. ENGEL: At this time, your Hor.or, I woula 
like to announce the stipulation entered into batweer. 
Government and the counsel for Mr. Russo. 

THE COURT: Is that all right? 

MR. DOWD: I would like him- to open it. 

THE COURT: Open the envelope, the lock-seal 

envelope. 

MR. ENGEL: May the record reflect I am now 
opening the lock-seal envelope marked as Government's 
Exhibit 89-A for Identification and removing the contents 
therefrom. ' 

THE COURT: Which will be marked as 89-B. 

(Government *s Exhibit 89-B was marked for 
» 

identification.) 

Q Detective Casella, I ask you if this is the 
envelope in which you placed the sarnple which ycu testified 
you received from the defendant Frank Russo? 

A Yes. 

THE COURT: When you say "this" you are refer- 
ring to 89-A, is that correct? 

MR. ENGEL: That is correct, youf Honor. 

The stipulation ia as follows: 
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The Covernmert and the counsal for Mr. Russo 
have enterec into the following stipulation; that a New 
York City Pol.i ce Department ehemi.st hss examined the 
conter.ts of Government's Exhibit 89-B for Identification 
and that if he were here to testify, he would testify as 
follows: 

That Government's Exhibit 89-E contains one 
foil packet containing a heroin compound and that the 
weight of the compound is 2 grams and that there was 
heroin present in the compound and that the percentage of 
heroin present is 12.4 per cent, and it also is stipulated 
between the Government and counsel for Mr. Russo, that an 
ounce is 438 grams. 

MR. DOWD: Just one amendment to the stipulation. 

Mr. Engel referred to a heroin compound. 

E understood the stipulation to delete the word "heroin".' 
It:was a compound in which heroin was found to be present 
in the amount of 12 per cent. 

THE COURT: All right. 

MR. SIEGAL: May we have at this time a 

limiting instruction? 

THE COURT: Yes. 

At this point, this is being offered presently 
against the defendant Russo and it is not to be considered 
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ks4 Casella-direct + 

as against any other defendant. 

MR. ENGEL: At this time the Government offers 

Government's Exhibit 8? for Identification, 89-B for 
iaentification. 

MRS. ROS NER: I would object, your Honor, la_;-r 
of connecticn. 

THE COURT: I understand. 

(Government's Exhibit 89-B was received in 

evidence.) 

Q Detective Casella, you testified that you 

examined the package on the evening of January 5, 1973. 

Did you theieafter agree to meet at some point 
in the future? 

i 

A Yes, we did. 

Q1 Was there conversation about that meeting? 

A. Yes. 

Q 1 Can you teli us what you said and what the 

defendant Russo sa.id? 

A-. After I received the sample, I told Frankie 
that H would have to have it checked out and that I was 
going away that weekend and that I couldn't do nothing 
then but maybe that coming Monday possibly; so he toli 
me it would have to be a definite yes or no. 

0 That was Monday, January 9? 
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2. 

* 

A 

Yes. We were talking about that. 

• 

3 

Q 

Did you meet the defendant Russo on Januciry 9, 

c 

4 , 

1973? 



1 5 

A 

Yes, I did. 


6 

Q 

Where did that meeting take place? 


.. 7 

A 

At the same place, Frank Monaco's horne. 


8- 

Q 

At 2891 Zulette Avenue? 


9 

A 

That is correct. 


10 


Who was present? 


11 


Myself, John Barnaba, Frank Monaco and Frankie. 


12- 


Was Frankie there when you arrived? 


13 


No, he was not. 


14. 


Was there a conversation betweten you and Mr. 


15 r 


when you arrived? 


16 

A 

Yes. 


.117 

Q 

What was said? 


18; 

A 

Myself and John Barnaba arrived and Frankie 


19 r 

wasn't 

there. In the house was some kind of a relative 


20 

to Frank Monaco, whose name was, I think, Richie. 


21. 


After Frank Monaco informed me that Frankie 


22- 

wasn't 

here, I sent this Richie out to look for him. 

c 

23 

Q 

Did Frank Russo ever appear that night? 


24 

A 

Yes, he did, later on that evening. 

• 

25 

Q 

What time was that? 


' 
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I would say roughly around 9.:i0, 9.40. 
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Did you have a conversation wich the defendant 


Russo? 


A Yes, I did. 

Q What did you say and what did he say? 

A After he arrived, I said I ara ready, are you, 
and he was a little surprised, like he wasn't ready to do 
anything that night — 

MR. DOWD: Objection. It is a characteriza- 
tion. I ask it be stricken. 

THE COURT: Just ignore the last part of it, 

what he looked like. This is not to be considered by 


Teli us what you said and what you did. 

A (Continuing) After this I told hira can we do 

anything tonight and he said he doubts it very rauch. 

It was pretty late and he didn't think we could do any¬ 


thing. 


Did you have money on you at that point? 

Yes, I did. t 

How rauch raoney did you have? 

$20,000, United States currency. 

Where did you get .the raoney? 

Earlier in the evening Sergeant Martin 0'Boyle 
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0 Wnere did he give it to you? 

A At amotel out in Queens. 

Q Was that ths base of your operations? 

A At that time it was. 

Q Did you at any time inform Russo that you had 
the money? 

MR. DOWD: Objection. 

A Yes, I did. 

MR. DOWD: I am sorry, your Honor. 

THE COURT: The biggest problem is the reporter'< 
not being able to see you. 

It is a little weak but I will let it stand. 

Q Did you at any time show Frankie the money, 
the defendant Russo? 

A After I informed him I was ready, I took the 
money out from underneath my coat and I opened the bag up 
a little bit and I said well, here it is, let's go. 

Q Did he say anything in reply? 

A After I showed the money at the table, Frank 
Monaco said, come on, let's go. He said I don't know, 

I will check it out but if we can't do it tonight, there * 
is a very good chance we cando it tomorrow. 

THE COURT: When you said, "He said" who are 
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you referring to? 

THE WITNESS: Frankie. 

THE COURT: That is the defendant 


3528 


Frank Russo 


or Frank Monaco, which one? 

THE WITNESS: . Frank Russo, your Honor. 


q And did the defendant Frank Russo later leave the 

apartment or the house? 

A Yes, he did leave the house. 
q Before he left, did he say anything? 

A He said he was going to see if we could do any¬ 
thing tonight, but if not, definitely tomcrrow, but he 


would start tonight. 

q Did he return? 

A Yes, he did. 

q How much later was that? 

A Maybe approximately to 40 minutes. 


\ 
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Q When he returned, did you have a conversation? 

A Yes, we did. 

Q What was said, if you recall? 

A Well, when he returned, we all went back to the 

coffee table, and he infomed ne that it was no go tonight 
and that he could do it tomorrow night. So, we sat down 
and discussed where we would meet and what time we would 
meet to do it the following day. 

Q On this occasion that he returned, did you dis- 
cuss the quantity of the drugs to be delivered? 

A Yes. 

Q What was said, Lf you can recall, in that con- 
nection? 

A' Well, I told him that I was giving hin a lot of 
raoney and I expected at least a full package, or near 17 
ounces.. He said he couldn'tguarantee me 17 ounces but he 
would guarantee me at least 16, and I told him, well, 
everything fron 17 down, I'm losing money on it and I would 
like to get as much as I could of it. 

He said he would see and I asked him would he 
do me a favor before giving it to me, would he weigh it, 
and when I bought it off him that night at least teli me 
how much I got and he agreed. 

Q And did you agree to meet again? 
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A Yes. 

0 When did you agree to meet, that is to say,at 
vhat tine in the future nid vou agree to meet? 

A On the 9th, January 9th, which we're talking 
about, aft^rthe discussion about theveight and everything 
like that, we agreed on a meeting place. 

Q Where was that? 

A Well, I offered the question would he like to go 

\ 

to Korvette's parking lot on Bruckner Boulevard, and White 
Plains in the Bronx. 

He agreed and he said, "All right, we'll neet 
there, but we'11 have to neet in the rear of the parking 
lot near Nedicks Hot Dog Stand, way in the back," and I 
agreed. I said, "Okay, that's fine, fine with me,' 1 and we 
set up a tentative tine for about 9.15, 9.20. 

Q Did you thereafter leave the housewith Frank P.uss< 
and John Barnaba? 

A . Yes. After this discussion of setting up the 
meeting and everything for the lOth, the three of us left 
Frank Monaco's residence and we were outside on the side- 
walk and we had another conversation. 

Q What was that conversation? 

A Well, as soon as we left Frank !lonaco's residence 
his horne, we informed Trankie we would like to have the 
deal just the three of us, to leave- Frank Monaco home on 


: 
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account Frank Monnco v;ants to come v;ith us. 

Q Directing your attention to the evening of 
Januarv 10, 1973,' did you rr.ect Frank Russo that night? 

A Yos, I did. 

Q Where did you meet hin? 

A At Korvette' s parking lot i.n the Bronx, the 
prearrangement spot. 

Q And when you arrived was he already there? 

A No. 

Q Where was he? _ 

A His car wasparked directly in front of Nedicks 

r 

Hot Dog Stand in the rear of Korvette's parking lot. 

Q What kind of car was he driving, if you can 
recall? 

A I believe it is a 1967 Pontiae white convertible. 

Q And the license piate, do you recall? 

A I believe it's 7574 XL New York. 

Q After you arrived in front of Nedicks, what 


happened? 

A As I was proceeding into Korvette's parking lot, 

I was driving John Barnaba's car, I pulled up John Barnaba's 
car directly behind Frank FvUsso's car, which was at the 
Nedicks stand. 

Q And did you thereafter get out of your car? 
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A Yes, I did. I got out of John Barnaba's car and 
proc^ded to walk up a fev feet and into Frank Russo's car. 

Q Was there any conversati.on v/hen you entered his 

car? 

A Yes, there was. 

Q Will you teli us v/hat he said and what you said? 

A I got into his car, I closed the door, I said, 

"Hi, Frankie." And he said, "Hi." 

He said, "You got the money?" And I said, 

i 

"Yes." ■ -- 

Q How much nu ney did you have on this occasion? 

A $19,500 United States Currency. 

Q Did you get the money in the same v/ay you testifiec 
about the previous evening? 

A The same way, brov/n paper bag. 

Q From Sergeant .Martin 0'Boyle? 

A Yes. 

Q What happtned after you got in the car? 

A I got in the car, Frank Russo put the car into 
gear and he drove up maybe a nundred, two hundred feet, and 
made a sort of a lefthand U-turn about 270-degree U-turn.. 

Now the car was facing frontwards, facing the Nedicks stand, 
and John Barnaba's car,and we were in the dark. 

Q Did he stop his car at this point? 
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A Yes,he did. 

C What happened then? 

A Well, he stopped his car, put it into Park, and 
I gave hin the paper bag with the noneyinside. 

Q Ajfter you gava it to him, what did he do? 

A Took the paper bag from me, ripped the paper bag 

open and began to count the monev. 

Q ”ov/ long did it take hin to count the noney? 
Excuse ne, withdrawn. 

How did he count the noney, if you recall? 

A At the first outset very rapidly, 

Q With his hand? 

A Yes. He would count it on his lap in the sense 
peeling off denoninations in his lap, and every once in a 
v/hile he would hold his head and look at his fingers and 
count. 

Q How long did it take him to count the money, 
if you recall? 

A I would ray three to five minutes, somewhere 
around that. 

Q When he finishcd, did he say anything to you? 

A Yes. 

Q What did he say? 

A He said, "You're a hundred short." 
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Q Did you have occasicn to say anything to him 
when he said thnt? 

A Yes. I said, "You had to mess up, it's ali there 
count it again." 

Q Did he count it again? 

A Yes, after a little while he kept saying, "No, 

I'll take yotir word for it," and I said, "You don't have 
to take my word for it, it's all there," and the second tine 
he did count it, and a lot slower. 

Q What did he do when he finished counting it? 

A As he was counting it, he would take so nany 

denominations, folii them and put them into his boots. 

s 

Q Did he put all the money in his boots? 

A No, he put some in his boots and put some into 

the coat. 

Q Was there any conversation at this point after he 
finished counting the money? 

A Well, after he finished counting the money, he 

says, "I'll take your word for it, I had a bad night," 

% 

and this and that, and "It's all right, don't worrycbout 
it." 

I said, "Wall, it's there, you don't have to 
worry about it,it's all there." I says to him, "Where are 
we going to go?" 

SOUTHERN OISTRICT COURT REPORTER5, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-45*0 









3535 

hpp7 Cusella-direct 

He says, "Not for." 

Q What happoned then? 

A Well, v/e pulled up alongsido of John Barnaba's 
car. We rolled dovn the v;indow and we told John Barnaba 
that we weron't going. that far and just for hin to keep his 
eyes open. 

Q And where did you go after that? 

A Well, after leaving John Barnaba's car, we drove 
along the v/alkway like, adjacent to the sidewalk where the 
traffic goes. 

Q And this walkway, was that adjacent to the parkir.g 

lot? 

A Yes, sir, ali the storefronts have like a big 
vide sidewalk that you can walk along the Stores and look 
into then. 

MR. EHGEL: May this be narked as governnent's 
exhibit for identification, please. 

(Government's Exhibit 90 marked for 

identification.) 

Q Detective Casella, I show you what has been 
marked Government's Exhibit 90 for identification and ask 
you whether you can identify what is protrayed in the photo- 
graph? 

A Yes, I can identify it. 
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1 hppo 

Casella-direct 


2 

Q 

And what is it? 

• 

3 

A 

This picture here represcnts a picture of — 

c 

4 

- 

I!R. DOV7D: Objection, your Honor, to the witness 


5 

shoving the photcgraph to tha jury. He is turning it — 


6 


THE COURT: He shooIdn't be doing that. Keep 


7 

it to yoursrlf right now. 


8 


THE WITNESS: Yes, your Honor. 


9 

Q 

Describe what it is, please. 


10 

A 

This is E.J. Korvctte's in the Bronx on Bruckner 

• 

11 

Boulevard, 

White Plains Road. 


12 

Q 

Do you see a bus in the picture? 

• 

13 

A 

Yes. 


14 

Q 

Just above that bus, do you see a horizontal line 

c 

15 

across the 

picture? 


16 

A 

Yes. 

» 

i 

; 

17 

Q 

V?hat is that lir.e, if you can teli? 

! 

f 

18 

A 

That's the pedestrian v;alkway that runs adjacent 

1 

19 

to all the 

Stores down there. 


20 


MP.. DOV7D: I withdraw my objection, your Honor. 

i 

f 

21 


THE COURT: Take a look at the picture. 

22 


(Handed to Mr. Dowd.) 

! ( 

23 


MR. ENGEL: The government offers Exhibit 90 

4 

24 

for Identification. 

:• 

* 

; 

i 

i 

• 

25 


MR. DOV7D: No objection. 


! 

i 
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THE COURT: Received. 

(Governnent's Exhibit 90 roceived in 
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£> 


i 


Q This walkvay v/hich you have just identified 
in tne picturo, did you drive near that walkway? 

A Yer. we drove adjacent to it in the Street. 

Q At that point did you have any conversation 

witii the defendant Russo? 


•A ■ Yes. We vere driving very slow in that area 
there and as v/o wcre proceeding along Frank Russo toid ir.c 
that early i n the evening he seen a couple of cars and 
he seen this sane car twice that evening, and that a 
couple of times during that night he vas going to cancel 
everything out; he just didn't want to do it. < 

Q Did he say vhy? 

A Well. he vas afraid that there may be police, 
there may be anything, but he vas scared. 

Q Did you have occasion to ask hin for anything 
at this point? 


A Well, after he told me this I turned around to 
him and I said, "Well, you knew this and you're stili 
doing it here." 

And he says, "No — veli, maybe it's ny 
imagination. X wasn't too sure." 

I said, "Well, you 3houldn’t bring them here." 
He said, "Don't worry, I haven't seen them in 

a while." 
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35 ?>. 


Did he have occasion to give you anything 


on this oocasion? 


A Aftcr this little, btief conversation thG 
car camo to a halt. in the parking aroa and I says to him. 


"Where is it?" 

He says, "Under your seat." 

I didn't hear hin the first time and I said, 
"What?" and he said, "Under your seat." 

So I reached underneath the passenger seat 
where I was sitting and I pulled out this brown paper bag. 

MR. EIIGEL: !Iay this be marked as a govern- 

ment's exhibit for identification. •-•••- 

(Government's Exhibit 91 marked for identi- 
fication.) 

MR. EIIGEL: Your Honor, may the record show 

that I an r.ow cutting open a ciear plastic envelope marked 
"Property Clerk," voucher Ilo. 7311526, and removing — 

THE COURT: Also marked Government's Exhibit 


MR. EIIGEL: Yes, your Honor, Government's 

Exhibit 91 for Identification — and removing therefrom 
a lock-seal envelope, which I also request be marked. 
That would be Government's Exhibit 91A, I believe, for 
identification. 
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(Government's Exhibit 91A marked for iden- 
tificatioru) 

THE COURT: Let the record reflect there is 

a piece of white paoer on 91 for identification also. 

BY MR. EIJGEL: 

Q Detective Casella, I showyou Governmenfs 
Exhibit 91A for identification and ask you whethervou 
can identify it. 

A Yes, I can identify it. 

Q How can you identify it? 

A It has ny signature on the back and under- 
neath ny signature is my shield number. 

MR. EIJGEL: May the record reflect that I 

am now opening the lock-seal. envelope marked Government's 
Exhibit 91A for identification. May this ge marked as 
Government's Exhibit 91B for identification. 

. (Governmenfs Exhibit 91B was marked for 
identification.) 

MR. EHGEL: May the record reflect also I 

removed from Government's Exhibit 91A a ciear plastic 
bag. 

THE COURT: Which is marked Governmenfs 

Exhibit 91B now. 


25 


Q 


Detective Casella I showvou Government's 
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3b'jV 

Exhibit 91D and ask you v/hether you can identify it. 

A Yes. 

Q Is ''overnnent' s Exhibit 917* the envelope in 

which you placod Governnont's Exhibit 91B? 

A Yes, I did place this in a self-locking en¬ 
velope. 

MR. E11GEL: I vould like to announce the stipi 

lation — 

THEODURT: What is Governnenfs Exhibit 91B? 

Wliat is it? 

" Q Will you describe Governnent's Exhibit 91B? 

A It is a plastic bag, taped up, v/liite powder 

inside of it. On the side where the tape is there is 
some numbers, 479MJB. 

THE COURT: All right. When did you first 

see that? 

THE WITNESS: I got back to John Barnava's 

car, I opened it up and looked inside. 

THE COURT: You opened up the brown paper 

bag? J 

THE WITNESS: Yes, your Honor. 

THE COURT: Uas that packnge, 91B, inside 

the brovrn paper bag? 

THE WITIIESS: Yes. 
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0 Did you have a conversation at or aboat the 
timo that you v/ore handocl tho package by defendant Russo? 
Did you have a conversation vitii him? 

A Yes, v/e did, 

Q Can you recall, please, v/hat he said and what 
you said? 

HI*. DOTO; Objection. Asked and ansvered 

THK COURT: i will pernit it. Go ahead. 

A I told Frankie again about tlie weight and 
I said, "Did you chedk it out?" 

He said, "Uo," he didn't have a chance v/ith 
everything going on that night with ther.e cara, and 
that, again, he vas going to cancel it. 

I said, "!7ell, what an I going to do?" 

He says, "I know you got the weight." He 
says, if it' s under 1G, or sonething like that, I'll 
straighten.it out nyself v/ith you." 

So I said, "Okay," 

Q After January 10, 1973 did you thereafter have 
occasion to see the defendant Frank Russo again? 

A Yes. 

Q When was that, if you recall? 

A On January 15th. 

Q Hov/ did that neeting cone about? 
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A Through none phone cal.ls that John Barnaba 
nadc to hin? 

A Whrre did you neet on this oceasion? 

A Agnin at Frank !’onaco's house. 

Q Who was present? 

A Myself, John Barnaba, Frank Monaco and Frank 
Rus.no . . _ 

i 

Q Did you have occasion to discuss or have a 
conversation with those gentlenen you just mentio.ned? 

A Yes, 

Q Can you teli us what was said by you and v/hat 

was said by the others? . 

i 

A Well, I told Frank Russo — 

MR. DOWDj Your Honor, may v:e have a 

date for this? .. . 

THE COURT: I thought it was January 15th 

but I might--be wrong. I'n not sure. 

MR. DOWD: January 15th? 

MR. EUGEL: I'm not going to testify, 

your Honor. 

THE COURT: Nor am I. All right. 

What was the date a: this? 

THE WITNES5: anuary 15th, your Honor. 

Q You testified you did have a conversation. 
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Can you teli ua f pleasc, what was said by you and what 
was said by the others present? 

A Yes. I told Frank Russo that the stuff I 

bouglit off hin on the lOth was very weak and I was a 
littel aggravated and upset over the whole thing and I 
wanted to know if he could straighten it out or sonething« 
And he says, he told ne he didn't bolieve that, and I 
says, "Well, I'm telling you, I had it checked out 
and it's very low quality." ... 

And he says, "Well, I don't know, naybe 
your people or sor.ebody did something to it." •• n • sc^er.-.. 

I says, "No v/ay, Yiy people didn't do anything 
to it." - 

He says, "Well, I don't know what I can do, 

I ain't naking nuch money on this deal and I can’t okay 
it anyv/ay, I have to go see sonebody." 

■Q Nov;, Detective Casella, did you have occasion 
to meet the defendant Russo on January 16th? 

i . 

A Yes. * 

Q Where was that? 

A At Frank Monaco's hone. 

Q Whon did you arrive, if you recall? 

A About maybe 10 to 9, quarter after 9. 

Q Would you teli us who was present? 

_«outhern pistrict court reporter», u.s. courthouse 
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A Myself , John 23arnaba, Frank ilonaco and Frank 

Russo. 

Q Did you have a conversation on that evening? 

A Yes, we did. - -- 

Q What was said, if you can recall? 

A Meli, I told Frank Russo how did hc make out 

about getting sonething to tighten up tha package. He 
said he was pretty sure I wasgoing to get the ounco to 
tighten it up. -* - - 

Q Did you agree to meet thereafter? 

A Yes, we did. ' '/rjn. * f! 

Q On what date did *pu agree to meet? 

A Well, it v/as al agreed at the table that we 
would meet January the 18th at Frank Monacos house again, 
but we have been meeting there so often we says — 

MR, D0V7D: Objection, your Honor, 

-THE COURT: Just teli us what was said. 

« * 

A Myself, I said to Frank Russo, "We've been 
meeting there so often and nothing is coming to avail, how 
about we call you first and we'11 see how we can make out?" 
and he agreed. 
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Q When v/as the next tine you saw Frank Russo? 

^ January 22nd. 

Q Whe. e was that? r 

A Zulette Avenuo ane Edison Avenue in the Bronx. 
Q Is that near the hone of Frank Ilonaco? 

A Ye3, about five liouses off the corner. 

Q Whcn did you arrive, T£ you recall? 

A Around 0 o'clock, 

Q Were you in the conpany of anybody else? 

A I v/as driving and I was in the conpany of 

John Barnaba. 


Q Did the defendant Russo appear? 

A Yes, he did. 

Q What tine was that, if you recall? 

A Shortly after 8 o'clock. Maybe 10 after, 

20 after. 

Q “Did you see v/hat kind of car he was driving 
on that occasion? 

A Yes. 

Q What kind of car was that? " *- 

A 1967 Pontiae. 

Q After he arrived can you teli us, please, what 
happened? - 


A 


Yes. 












rka2 Cauella-diroct •jrr-'! 

' O j .. ; 

Hc arrived, John Barnaba v/as outside tho 
car, My car was parked on Edison Avenue and Frank 
Russo parked his car on Zulette Avenue. John Barnaba 
v/alked from ny car down the block, maybe 00, 90 feet, and 
got into Frank Russo’s car, in the passenger side. Ile 

was in there naybe five or six ninutes. 

V 

Q Did you thereefter have occasion to speak with 
Frank Russo? 

A Yes. After a while that conversation with 
John Barnaba, Frank Rubso got out of his car and proceeded 
to walk up Edison to where I was parked. ..•_<» j. 

Q Did he on this occasion give you anything? 

A Yes, he did. 

Q \Ihat did he give you? 

A When he cane alongside of ny car, I rolled down 
the driver’s side of the window and he went into his 
coat, took out a snall paper, brown bag and passed it from 
the window inside the car. I took the bag off him, looked 
at it, pulled the contents out and put it back. 

Q Did he say. anything to you when he handed you 
the package? 

A Yes. He told me he was sorry there vias such 

a long delay and that hc just couldn’t help it. 

MR. E1IGEL: May this be narkod, please, as 
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MR. EUGEL: . May the record refleot I am 

cutting open a plastic bag niarked Government's Exhibit 
92 and a.nother plastic bag attached thereto, and that I 
an renoving the contents of one of those plastic bags and 
renoving the contents of the other. 

May these be marked as Government 1 s Exhibita 
for Identification. 

(Government's Exhibit 92A and 92D vere marked 
for identification.) - • 

Q I shov/ you Government's Exhibit 92B for 
identification and ask you, Detective Casella, whether 
you can identify itT 

A Yes, I can identify it. * 

Q Can jyou teli us how you can identify it? 

A My signature appears on the rear of it and iny 

shicld number bolov; my signature. 

IIR. EIIGELs. May the record refloct I am 
opening Government's Exhibit 92B and renoving the contents 
therefron. 

Q Detective Casella, is Governmenfs Exhibit 92B 
tnc envclope in .v/hichyou placed the contents of the papor 
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Casolla-direct 'jr*/ 

bag which you testified Frank Russo gave to you on the 
evening of January 22, 1073? 

A Yes 

MU. EIJGEL: Your Honor, I v/ould liko to 

read the stipulation entered into behween counsel and the 
governnent. 

allE COURf: Have we the oontents narked yet? 

ME. EWGEL: I an sorry, 

May the oontents be narked as Covernnenfs 
Exhibit 92C for Identification. 

(Governnent’s Exhibit 92C vas narked for ' 
identification.) 

% 

THE COURT: Detective Casella, Governnenfs 

Exhibit 92C, vas that contained in the brovn paper bag 

that vas given to you on that night that you testified 
about? . 

- —SHE WITIJESS: It contains — - . 

THE COURT: Has that in. the brown paper bag? 

THE WITIIEES: Yes, your Honor. 

i * 

THE COURT: . Read the stipulat ion. 

MR. EiiGEL: The governnent and counsel for 

Mr. Russo have entered into the following stipulation: 

That a Mev York City Police Depnrtnent chenist nas 
exanined the contents of Governnent Exhibit 92C and that 
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if he \ro.ra here to testify ha './ould tostify that the 
package contains one ounce and 10 grains of weight and 
that tho conoound thcrein contains heroin and tho pcr- 
centage of heroin is 10.C per cent. 

The governnent offers Govornnent '3 Exhibit 92C 
for identification into evitlenco. 


MP. DO'/D: I -have an objection. 

THE COURT: Cone on up. 

(At the side bar.) - * • — 


»‘1R. DOWD: I raado an objection last tine and 

you overruled ne. I just nade an objection. '»•< », 

THE COURT: Your objection is overruled at 

this tine also. . • _ . 

MR. PHILLIPS: We are offering this evidence 

just against Russo, but we aro offering it against every- 

I *' 

body. . • - . 

—THE COURT: I am well aware of it. 

MR. PHILLIPSi You advised the jury that 

it is beinq offored against Russo. 

THE COURT: IIow. . r,- 

MR. PHILLIPS: We are offering it against 

I 

everybody no.;. , 

THE COURT: Subjoct to connection, is that 

correct? - - 
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MR. PHILLIPS: That is corract, bu t wc subniit 

it has bcon connected up at this pcint. 

TIIC COURT: No. Conncct.ion cornos in aftor 

the jury is convinced of cortain things. I an not going 
to say it is connoctod up. .I.an just going to say it 

■ 4f 

is coning in subject to conncction. 

MR. PHILLIPS: -Subject to tho jury's finding 

a conspiracy existcd — 

T1IE COURT: 'I will not go through ali that 

I 

right »ow, That is part of the charge. 

!1R. PHILLIPS: You chargcd then that this 

was only coning in against Russo. 

TIIE COURT: !Jow, .... 

MR. PHILLIPS: It is coning in against every- 

I 

body subjcct to conncction. 

MR. EPSTEIU: I object to that. I ask 

the same-limiting instruction be given no’/ as has boon in 
the past. 

MR. DOWU: I objected to a11 three of them 

fornally, 

(In opon court.) 

MR. ENGEL: Your Honor, I have no further 

quostions at this tino but *./ould like to reserve ny right 

to recall tho witness if your Honor wcrc inclincd to have 
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3 r: ~ ' 

a reccsn at this point. ‘ * 

THE COUHT: All riah^ 

U " L rignt. go ahoad, ladies 

and yentloncn, "ith the marshal. 

(The jury left the courtroon.) 

(Govornnont* s Exi,ibit 02C was received in 
evidenco.) 

MR. DOUOi Your Itonor, x would Uko nobody 
else in the courtroon to remove thenselvea fron where they 
are sittin.i before the rocoss ia over because I heve a 
special application, with the exception of the wit- 


nens. 


please. 


T1IE COUKT: Go back to the witness roon. 


(Tlie witness left the courtroon.) • 

- ;HR. DOWDs .1 would juat lifce the record to 
.reflect that Agent.Moore is sittin, directly behind ny 
Client in the courtroom and I would ash your Honor to 
direct hin, when the reoeas is over, to come back and 
sit in exactly the same place, directly behind my Client. 

1IR. EMGEL: Your Honor, I would ask for a 


reason for that. 


xs. - 



THE COUUT: 


MR. DOWDs 


I don't >;no;/ v/hat the reason 


For possible use in cross cxamina- 
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tion, and I would liko the facta as they v;ere in thc 




courtrooni at the tine the v/itness was examined on direct 

* 

examination to be noted in tlio rocord and I would lihc them 
to be the sane, it possible, when I crosn examino. 

TIIE COURT: I count five rows, 

MR.DOWD: Five rows back, but in a direct 

line. — - 

THE COURT: There are various and sundry other 

people sitting in the area. i don't know if it’s 
directly behind or r.ot. ~ 

MR. UOttD: I v/ould invite your Honor to stand 

over here and look. 

TIIE COURT: Don't make me do any physical 

/ 

work. . . 

'Agent Moore, when you come back would you 

-sit back there. "*I don - *t know what this is going to do 
to cross examination. Lord Knows, . * ‘ 

Mrs. Rosner, you wanted to add something, sone- 
‘ thing that nobody else has said? ' —“ 

MRS.ROSUER: T hope not, that it hasn't bcen 

said before. 

- — THE COURT: Lefs hear it/ 

MRS, ROSUER: Very briefly, your Honor, I 

guess the two-prongod dcternination which your Honor i 3 
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required to make in considering the adnissib.il ity of the 
evidence is, on the one hami, what its probative valuo would 

be to the establishment of various elements of the 

/ 

offense that the governroent charged and, secendly, that 

i 

the prejudice would be weighed against its adnissibility. 

_ With respect to the probative value, I think 
as concerns the defendant Di!!apoli, the largest sura of 
money which could be possibly attributed to hira as a resuit 
of these alleged narcotics transactions would be a 
figure of approxiraately $60,000 at the absolute outside, 
probably more accurately $20,000, so the relationship of 
the nillion dollars to that sum is out of proportion and 
really has no probativo value, i - 

On the other side of the coin, your Honor, 

-the prejudice really has to be considered in light of the 
fact that.this is not a_one-defendant case butan 18- 

defendant case, _ _ 

THE COURT: Seventeen now. ' 

— • MRS, ROSNERt Thank you, _^ 

Were this a situation where !lr, DiNapoli alone 
v/as on trial, your Ilonor raight have a far easier burden 
in weighing the factual prejudice3. This seizure vas 
directly frora Jlr. Dillapoli. The other prejudice is to 

the other 16 defendants as to which the noney has no factual 

* *• 

SOUTHERN OISTRICT COURT REPORTCRS. U.f. COURTHOUSE 












k 



( 



2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

* 13 

14 

15 

- 16 

17 

18 
19 

• - 20 
21 
22 

23 

24 

25 


rkalO Caselln-direct _r _ 

o ; v 

connection. 

During /igont Casella's testinony rcference 
was nade to the ‘ ! act that $20,000 in currency was displayod 
to another do-dcfendant on trial on January 15th, and I 
notad your Honor as to that testinony was coning into the 
record that Juror Uo. 11 visibly v/inced at the very nention 
of a nuch lesser figure than $20,000. 

I submit;' your Honor, that the impact of this 
evidence ia not going to shed light on the jury's de- 
liberation, but is going to create the kind of ‘heat and 
prejudice and lach of clarity which we are all seeking to 
avoid. 

MR. ELLIS: Your Honor,nay I be heard on 

that? - '" 

— — MR. LOPEZ: I haven't been heard either, 

* * 

-- THE COURT: - Mr. Lopec, you have been heard 

to great lengths and unless you are going to add sociething 
new that I haven't heard before, please don't. 

MR. LOPEZ: Yes, but I will add sonething 

new. — * . .. 

THE COURT: Okay. 

Yes, Mr, Eliis. * - - - 
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MR. ELLIS: 


In addition to that which was 



previously saia, I would also like to point out that tha 
million dollars is not competent to astablish any element 
of the conspiracy charged. 

The sample charye, the draft charge read to us 

I 

by your Honor recognized that the gist of the offense is 
the agreement itself. 

I 7 'of-course, recognize that to the exuent the 
purpose of the conspiracy was consummated, the Government 
could show it. However, there is nothing in this record 
that would justify the jury in finding that that money, 
that that vast sum which has been dwelled upon at length 
up to this point is in any way connected witn this crime 
or this conspiracy as against any other crime or any other 
conspiracy,-and I would also like to point out, your Honor, 
that the Government has stated on this record that it is 
not their that this money is irrelevant to establish the 
means to accomplisn the ends of this conspiracy, but, 
rather, that it was in fact the fruits of the conspiracy. 

The cases that they cite all show substantial 
evidence in the record connecting the money, the recent 
fruits of the crime with the criminal activities which 
were the subject of that prosecution. 

There is. no such connection in this case. 
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Certainly net to the extent of a million dollars worth, 
and I am deeply concerned, your Honor, at this overflow 
of prejudice that was referred to by other counsei. 

I too urge it be excluded. 

THE COURT: Mr. Lopez? 


► , 

-MR. LOPEZ: Your Honor, originally when the 

Government intended to offer the i million dollars, it 
submitted four reasons to you, Judge Duffy, why it should 
be admitted. They claimed that Harry Pannirello will 

testify in mid-December of 1971 he purchased one kilogram 
of heroin from DiNapoli for $22,000. This was a manifest— 
as far as the testimony is concerned, there is no testimony 
as far as Harry Pannirello purchasing anything from Joseph 
DiNapoli. - . - - • 

- Second, that Harry Pannirello and defendant 

Frank Pugliese had been receiving heroin from DiNapoli for 
a long period of time. This again was not shown by the 
evidence. 


Three, that Harry Pannirello would testify 
that Pugliese claimed to have paid DiNapoli $10,000 cash 
shortly before mid-December, 1971 on the sale of heroin. 
This was not the evidence of the case. 

The overall proof of the Government laying a 
foundation for the receipt of the money,.your Honor, is 
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clearly unfounded and therefore, does not v/arrant the 


offer of this monev. 


We ha ve several reasons why we feel this money 


should not be offered. 




One, your Honor, there ia no factual foundstion | 

for the introduction of the irioney. There has been no 

proof of prior economic status and no proof of suaden 

• • 

acquisition of wealth as far as Di\ ? apoli is corcerned. 

There has been no connection betwaen the money 

that is being offered and this criminal conspiracy. 

The Court well knows that this money is being 

by other agencies in connection with other matters, 

\ 

possibly other conspiracies, possibly other cases, your 
Honor, therefore I think that the million dollars here is 
wholly unconnected, unrelated and there is no criminal 

l 

nexus between this case and narcotics and any other cases 
for that matter. 

Your Honor, our judicia! system has a basic 
mistrust for the jury receiving certain types of facts. 

I submit to your Honor that the mistrust is greatest in 
this type of a case where v:e are giving them 1 million 
dollars to speculate on where there is no direct proof 
that this million dollars is connected or in any way 
related to this case. 
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Four, your Honor, the Government by the intrc- 
duction of this evidence, places the burden on us of 
explnining the 1 million dollars so the jury need not 
speculate. 

Five, your Honor on February 3, 1973, the 
Government claimed that DiNapoli had been arrested on this 
case. We claimed a speedy trial issue and we asked 

for the dismissal of the indictment against DiNapoli 
because of their failure to afford him a speedy trial 
because if it is their contention on February 3, 1972, the 
criminal prosecution as triggered against DiNapoli, he 
wasn't indicted until some time later and I think we have 
a speedy trial issue here. 

Your Honor, on January 4, 1973, Joseph DiNapoli 
was actually sentenced for Shylocking and on that date, 
the Government well knew about the seizure of February 
3, 1972 in .onnection with the money. At that time, an 

Assistant United States Attorney appeared before Judge 
MacMahon and indicated that this defendant had been 
involved in hundreds of thousands of dollars of loan- 
sharking and now on another case in which they are now 
claiming that this type of money is being used for 
narcotics, so they have it all the way and on both 
ways. 

• » 
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At the tine of the seizure of the million 
dollars, I think the facts would indicate as your Honor 
is aware from the suppression m.otion, that no narcotics 
were seized. Furthermore, your Honor, tha Government is 
guilty in this case of bootstrapping. It attempts to 

prove the conspiracy by the fact that DiNapoli and Papa 
had 1 million dollars and on the other hand, bacause they 

• i 

had 1 million dollars, they must be guilty of the con¬ 
spiracy. 

There are about 10 or 15 cases I could review 
for your Honor. Williams against the United States, 
Falley, Tirikian. A lot of cases, your Honor, which 

are subject to interpretation. 

I can give them all to your Honor in a brief 
but basically I want to cite to your Honor one thought. 

Earl Warren when he presided as Chief Justice 
of the Supreme Court used to say the following thing when 
he got tired of hearing all the cases, and what he used to 
teli lawyers there both for the prosecution and defense 
lawyers, I want to know one thing, the judge used to say 
in the Mother Goose language, is it fair, is it fair for 
the Government in this case to offer a dare to your Honor 
by opening up the 1 million dollars when your Honor told 
them until I have a factual foundation for this money. 
















I am not going to rule on it as far as relevancy, and now 
to try to introduce this 1 millicn dollars weeks later, 
isn’t fair under ali the circumstances when the most that 
has been shov/n against DiMapoli based on hearsay testimony, 
no direct testimony, no non-hearsay testimony, that at 
most he could have bcen involved with was $66,000. 

Now thay throw 1 million dollars on us and 
they teli us crcss-examine that. What will the impact 
of that be on the jury? -I say they will entirely specu¬ 
late on this matter without the Government ever having 
needed to prove that this money is in any way related to 
narcotics. This is the bad man theory that the Supreme 

Court condemned, that Learned Hand has condemned, that 
Judge Cardoza has condemned and the Supreme Court since 
Williams against United States in 1967. 

THE COURT: There is another question outstana- 
ing and that involves whether Mr. Siegal on behalf of 
the defendant Tramunti can cross-examine this detective 
in connection with a statement contained in 3587 which 
refers, from what I gather to a conversaticn with one 
Fat Carmine, whoever Fat Carmine is. 

You claim, Mr. Siegal, you claim this would in 
some way exculpate your Client in this connection? 

MR. SIEGAL: Yes, which is the very issue of 
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this tnal, whether or not there was that conversatio.n 
between Inglcse and Traraunti. . The er.tire trial revolves 
about that as far as Trumunti is coneerned. 

THE COURT: in these situations, what I have 

to do basically is a weiyhing procedura, and I fcelieve that 
this is a matter that Mrs. Rocner would object to and I 
would assume she would and I would sustain her objections 
to it, therefore I suggest you don't try to go into it. 

MR. S-EGAL: In .view of your ruling, if your 
Honor please, and denving us the right to go after some 
exculpatory testimony which is in the hands of the 
Government, I now most respectfully move for a soverance. 

THE COURT: I guessed you had. I was going 
to get to that. 

MR. SIEGAL: That is the motion. 

THE COURT: If you don't get the soverance, you 
move for a mistrial and both of those motions are denied. 

MR. SIEGAL: I will most respectfully ask the 
Government to give us the name and address of this so- 
called Fat Carmine. 


THE COURT: If they know about it. 

MR. PHILLIPS: We will be happy to give the 

name and address. He has the name. The name is 
Carmine Miranda. The address if we have it we will 
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give it to Mr. Siegal. I think he can best get it from 
Mr. Rogers' office. 

THE COURT: If you have it, give it to hira. 

MR. PHILLIPS: May I be briefly heard on the 

question of the raillion aollars, and that is, that we submit 
that it is not prejudicial because it is probative and in 
addition to tha authorities we cited in our trial raerao- 
randum and the oral arguraent that was made sone time ago 
because trial started and our support is based cn United 
States versus Kenny in the Third Circuit and United States 
versus Jacksonian in the Second Circuit. 

I would also like to point to the fact that 
the testiraony of Tennessee Dawson was to the effect that 
he said Pugliese had told hira that he owed up to as rauch 
as a hundred thousand dollars to his man or source and 
the testimony further showed that the only individual whose 
narae Pugliese gave to Dilacio and Pannirello before he 
went to jail was the person from whora they were to get 
their narcotics was Joseph DiNapoli. 

In addition to the factual basis which we 
offered before trial, that we submit we did meet for the 
testimony of Pannirello, that is, the money going to 
DiNapoli from Pugliese up at Bronxdale Avenue at Joe 
DiNapoli's girl friend's house. 
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THE COURT: All right, taks ten. 

MR. LEIGHTON: How late wil3 we work today? 

Is there a maximum houx*? 

THE COURT: I air. going to v;ork as long as I 

think tho jury can sit and stili absorb, okay? 

MR. LEIGHTOM: Would you work past six o'clock? 

THE COURT: I doubt it. 

MR. LEIGHTOM: Thar.k you. 

(Recess.) 
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-MR. SXEGAL: 


May ve ha ve a side bar confcrcnce? 


(At the side bar.) 

THE C n URT: You should note Mr. Martin J. Siecel 
is present here now. Mr. Siegel has indicated to ne he 
is willing to stipulate if a New York chcnist was called,- 
he vould testify as to certain th.lngs as set forth on a 
piece of paper Mr. Engel presentlv held. Ilov/ever, he 
wants the record to reflect nost clearly that he is not 
adnitting in any way by that stipulation that his defendant 
did in fact possess thO itens which Sergeant 0'Bovlo testi- 
fied to today, nor is he v»aiving any of his rights on 
appeal in connection vith the possibilitv of suopression 
of that evidence, and its objectional nature in this 
trial. 

MR. SIEGEL: My only concern finally is, 

when Mr. F.ngel introduces the itens into evidence, he v:ill 
read the stipulations as far as is the chenist is ccncerned. 
Mr. Engel and I also have entered into a stipulation where 
- Mr. Engel has agreed he will not be opening up the packaaes 

I 

of evidence, but it has been stipulated if the packagcs 
were to be opened, certain itens of contraband v/ould be 

found in there. Hov;ever,again, Mr. Springer is not 'con- 
ceding that he had possession. 

THE COURT: You are not waiving any rights in 












^Pp2 C&sella-direct 

conncction with that? 




:!H. DOt.C: I intond at this tine on cross— 
exarunation to a”.-: Casella whether he was av/are that 
defendant Russo had ever becn arrested or convioted of a 
crime involving narcotics prior to January, 1970. 

ThE COURT: You are going to ask that question? 

MR. DOV7D: This is tho point I vant to make. 

• * 

It is ny contention that does not open up the door to then 
asking hin about any prior convictions because tho record 
provided to me by the government, the rap sheet indicatos 
a nisdemeanor conviction, one nisder.eanor,perhans two, 
in unrelated areas prior to this, which I understand they 
v/ould not ordinarily be able to inpeach ny client with and 
sincc it doesn't bear - I'm only talking about narcotics — 
they should not be permitted on redirect to enter into 
another area other than narcotics. 

THE COURT: I don't know what the two nisdemeanor^ 

are. 

MR. DOT7D: I think one was possession ~ 

% 

THE COURT: Hyperdermic needle? 

MR. DO!7D: Mo, nothing drug-related. You can 
get the copy of the rap sheet. I just want to nate sure 
we don't have any nisunderstanding. 

THE COURT: Let ne take a look at it. The rap 
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shcet shows the v.*ay I reari it, or.e conviction, policy. 

MR. DOWD: Yes. 

THE COURT: Eor which he got 15 days. 

f.R. DOWD: And $150 and which in the Fedcral 
Court, thcy would not be able to impeach. 

THE COURT: Yes, ali right. 

HR. ENGEL: Your Honor, could you teli the jury, 
to save tine, thero was a confercnce to save tine. 

THE COURT: Yes.. 

^R. SIEGAL: With reference to ny application for 
nane and address, for Fat Camino, or whatever it is, I 
receivec» the infonaation as Carnine, 110 Webster Avenue, 
Harrison, New York, brother-in-law's house, 3467 Eastchester 
Road, Apartnent 5-B. With further reference .to ny 
application, I want to nako an offer of proof so that the 
record v/ill be ciear as to my position. If Mr.Casella 
takes the stand and I was permitted to question him, and 
I would ask him the following questions: On Januarv 15, 

1973, did you accompany a confidential informant and go to 
a bar knovn as the Web Dar on Eastchester Road off Boston 
Road m the bronx. Did you there neot John Louie, and 
after you net John Louie, I would ask Mr. Casella, whether 
or not he net a John Roe known as Fat Camine. I would 
then ask hin if he had a conversation with Tat Camine and 


i 
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whether or not Tat Carmino told Mr. Casella and the informantj 
that he, Carmine, met about two weeks ago one Louis Inglese 
of 2025 Continental Avenue, J3ronx, New York, and that 
Carmine asked Inglcse if he had any heroin arour.d and 
Inglese replied by saying, Inglese said tc Carmine that 
he was not going to touch any heroin for some time and that 
he, Camine,should look for another ccnnection. 

MRS. ROSNER: I would object to those questione 

if Mr. Siegal asks them. 


THE COURT: I understand. 

MR. EPSTEIN: Your Honor, it is the intention 
of the defendant Tranunti to subpoena the v/itness Carmine 
Miranda for Thursday morning. The original question I want 
to bring to the Courfs attention, in viev/ of what is set 
forth in the 3500 material, there is reason to believe Mr. 
Miranda also has a case pending somewhere. If the govern- 
ment knovs the identity of his lawyer, because we are 
bound by the New York State Canon of Ethics, and if he 
has counsel retained or assigned, v/e would have to knov; 
and notify counsel. 


THE COURT: I understand. 

MR. CURRAN: I'11 doublecheck it, and if wo do 
know, I'll teli it to you. 

MR. EPSTEIN: If you can check, if he has a case 
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2 


pending. 




MR. CURRAM: I don ' t know. 

(In open court.) 

THE COURT: Ladies and gentlemen, I'm quite 

sure, being normal human beings, you would like to crawl 
over there and find out what was going on at the side 
conference. Right nov* we were trying to save time this 
afternoon v/hich maybe we did. Would you getthe witness, 
please. 

ALBERT CASELLA, resumed. 

BY MR. ENGEL: 

Q DetectiueCasella, you were placed under oath before 

and that oath remains. Directing your attention to the 

evening of December 3rd, 1973, did there come a time when 

you went to 3139 New England Thruway? 

• . 

A Yes. 

Q Were you on duty that night on a major investiga- 
tion in the sane section? 

A I was. 

Q Were you in an undercover capacity that 

evening? 

A No. 

Q Could you teli us whether you were accompanied 
by anybody eIse? • - 
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A Yes. I was accompanied by thrco other persons? 

Q V7ho were they? 

A Sergeant Martin 0'Boyle, Detective JosenhWysocki 

and Detective John Sheehan. 

Q What tine were you thsre? 

A Five o'clock to eight o'clock. 

Q When you drove to 3139 New England Thruway, did 

• i 

you go up via the New England Thruway? 

A Yes r we did. 

Q Could you describe, please, the relationship, if 
any, of the New England Thruway on which you drove, to the 
address, to the road which is described as 3139 New England 
Thruway? 

A It's adjacent to the parkway. 

Q Is it a Service road of some sort? 

A Yes. 

Q When you went up the New England Thruway, what 
exit did you take to 3139 New England Thruway? 


A The exit we got off was Baychester Avenue. 

Q Is that in the vicinity of 233rd Street in the 


Bronx? 


It's within that area. 
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When you arrived did you notice anything 


in front of the house? 


Yes. 


Teli us what-you saw. 


A I seen in front of 313D New England Thruway 
either a '71 or '72 Cadillac ElDorado white convertible. 
MR. SIEGEL: Objection, your Honor. 


THE COURT: Sustained, 


Did you go into 


the building? 


THE WITIJESS: Yes, your Honor, 


THE COURT: 


Go ahead. 


How, after you went into the building diu you 


have occasion then to leave — 


MR. SEGAL: 


I withdraw that. 


return? 


Did you at any tine leave the building and 


A Yes, I did. 

. Q And the second tine you v/ent in could you 

teli us who was present in the apartment? 

A List the persons? 

Q Yes, please. 

A Well, there were ny partners in there, plus 

Sergeant 0'Boyle, a black male, tuo black fenales and two 
children. 
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Q Diri you kncv/ wko the person vho you rcferred 
as a blac’: nale — did you know his identity? 


Yes, 


Q Who vas that? 

A John Springer. 

Q I will ask you please to renain at your seat 

and stand up and lool: around the courtroom and see whether 
you can see the person you have naned as John•Springer. 

i 

TUE COURT: Stay ubere you are, See if 

you can point hin out, 

A Ha is right thoro, noxt to the lady. 

THE COURT: Ali right, sit down. 

Q At this apartnent at 3139 Hev England Thruvay 

did you observo an aninal of sone sort? 

A Yes, ' ' : 

Q What was that animal? 

MR, SIEGEL: Objection, your Honor, 

THE COURTi I will pernit it. 

A A large great Dano dog. 

Q Did you converse at all witli Sergeant 0'Doylc 
within the apartnent? 

.4R, SIEGEL: Your Honor, if I can interruot 

ilr. Engel at this tine, May wc have a side bar at this 
tine? 
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THE COUPvT: 


9t:'V 

V . : 


I then v.’q ,'11 an .. 

I yo to thc side bar, 


I,0t ' S 90 throu « : > Witli it and 


0'Eoylc? 


y ° u at any — , ith Sorgoant 

T: " ; C ° aiiT ' Answer y e ., or no. 


Yes, 


0 Ah a resuit of 

, • , 10jG convorsations did you 

•iavo occanion to C olin^ - 7 

lect aiM «V i tona found 

ln the apartnont? 


Yes. 


0 To11 the court and jurv, P i Gls 

you collort^d * 1 1 ,li3t item3 

U anU narh «^ to the boat of vour r . 

A ' 7 ^oiloctio. 

011 ' thGre was a lot of it„ n , • 

** item., in f-’ )Q 1..• . . 

dining roon area that r 1 ‘ ~ ‘ ‘ lQn ' 

enat 1 did nark and 1 , 

5mll • C 1 did P^ce i nto a 

ay tnat we roundod uo k 

Al up ' ^ contraband.• 

° Could you teli u S V /hat U- 
and nari;? * y ° U did c °Hoct 

* T, ’ Gr ° Waro nun " r ous aluninun foil p„,. . 

whito poi/dor ■ , , P :s ' ,ith 

3PaU m ° aSUri ” 9 —anothor to* „ lt „ . na ' 
it t 1 . ■‘•en a nane on 

' tWnk xt -••■annito- on it , . 

on thoro. ' ‘ po; ' d « 

* 

° Mora tl,cro any otier itom- ,, h( , ' 

itum., vhich you scized? 

1 nay ha ve sei^ed 

0t " er ltons but thi, 1 rofer 
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right off tho t.op cf ny hoad. 

TUE COURT: Wouid you cone up nov/, 

(At the side bar.) 

TUE COURT: The persoa identified by the 

witness a?; the defendant John Springor is in truth or in 
fact — 

I 

I1R, LEIGHTOii: Warxen Robinson. 


THE COURT: Is that v/hat you v/anted? 

MR. SIEGEL: Yes. 


TITE COURT: I war» cjoing to put that in, 

Can wo have the stipulation and finish witb tiiat. 


MR.SIEGEL: 


Yes. 


THE COURT: Mark the exbibits then. 

(In open court.) 

BY IIR. EhGEL: 

Q Dotective Casella, you rccall that I asked 
you a fe'.; monents ago, v/han you looked around the court- 
roon, whether you saw a nan identified to you as John 

I 

— Springer. Having identified the defendant llarren 

Robinson — 

MR. SIEGEL: Objection, your Honor. 

Q John Springer, I as); you to stand up «*— 

THE COURT: Ilo, no, no. 

MR. piEGEL: Your Honor, I nove for a mis- 
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trial. ' ‘ ’ 

• 

2 

' 

3 

TI!L ’ COJRT: Motion for nistrial donied also. 


4 

** m * E:;Gi:Tj! At this tine I would like to 


5 

announcc the stipulation entcrcd into — _ 


6 

MR. SIEGEL: Your !!onor, have you rulcd on 


7 

my objection? 


8 

THL COURT: Yes. Sustained. I 


9 

might have said, M i’o. no. no " l-.nt- •? <- 

' no, no, but it gets the sane nessage 


10 

across. 


11 

MR. EJJGELi Certain plastic bags marked 


12 

"Property Clerk Voucher Eo. 73M1759i:i, H and I balieve 


13 

there are five, but those pack.ages, they are all in property 


14 

clerk envelopes — _ 

F 

15 

THE COURTj can v;e have then marked as one 


16 

exhibit. 


17 

MR. EIIGEL: They are marked consecutively 


18 

93 through 97 for Identification and it has been stipulated 


19 

betveen the governnont and the attorney for defendant John 


20 

Springer that if these envelopes v/cro openod they would 


21 

contain the follov/ing: D/8ths of an ounce and 37 grains 

c 

22 

of nannite, four foil packets containing 20 grains of a 


23 

substance of uhich 1.0 per cent was heroin, one foil packet 

• 

24 

containing 1/2 an ounce plus 27 grains of a substance of 


25 

which 7 per cent is heroin, one foil packet•containing l/3th 
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of an ounce and 4 7 grains of a subntance of which 11. C 
per ccnt was cocaino, one fo.il packet containing 11 
grains of a substance of which 25.9 por cent was cocaino, 
and thc following iteras in which no control substance 
for narcotic was founa, to wit, one paper packet labeled 
"Uannite," and one foil-covered piate, one empty foil 
packet and two neasuring spoons. 

MR. SICGEL* One further point, your Iionor, 
which was agreed to at the side bar and that is the defend¬ 
ant Springer does notconcede possession of these itens. 

THE COURT: I understand that, yes. 

Do you have any further direct? 

•MR. EIJGELi We have no further guestions. 

THE COURT: Ladies and gentlenen, let me 

just mention something which I an going to talk to you about 
at great length in the chargc, but I want you to think about 
it nght now. The various items which you heard just 

described as coning from bags — 

MR. ENGEL: Fi ve, your Iionor. 

THE COURT: Those five bags are not to bc 

considered by you in your deliberations as far as the 
conspiracy count of thio indictnont is concerned in.any 

Way ' sha P°' nannor ° r «°™. ' Those are roooivod solely 

as against the defendant Springer. I „in describo this 
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at great longth lator but I just don*t v/ant you to in any 


way think th ny havc anything to do with the conspiracy 


count. 


They don't. 


MR. EIIGEL: 


Your Honor, nay thosc be offero 


at this point? 


THE COURT: Yes, 


I assume that you objec 


to the offer but I wi.ll receive it anyv;ay. 


(Gcvernnent's Exhibits 93 thrcugh 97 vere 


receivod in evidence.) 


MR, PAN2ER: Your Honor, I have just one 


quostion. 


crofs i::ca.;iijatioii 


KY MR. PANSER: 


Sir, you testifiod about a location 3139 t;ev/ 


England Thruway, is that correct? 


A Yes. 


You said when you arrived at that location 


you sav/ two black fentales, is that right? 


Yes. 


Would you kindly point out if you see those 


two black femalos in the courtroon for us? 


I don't see then. 


MR. PAN2ER: 


Thank you. 
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cnon; ::::a':i:iation . 

r.Y ;ir. do*-ids 

0 Detective Casella, you net with Fran): Russo on 

severa 1 occasions, did you not? - - 

A I did. 

Q Subsequent to thor.e occasions did you cver 

see Frank Russo between January 22nd and today 1 s date? 

• * 

A No. . _. 

Q Do you know Agent Moore, Special /^gent .Moore? 

A No r I don't. 

Q There cane a tine when you werc assigned to 
work with an agent or infornant by the nane of John 
Barnaba, correct, during the period December, 1072? 

»73 or '72? — - .. 

HR. DOWDi I*n trying to got ny years 

straight, Judge. 

I think December, '72. ' . 

Q December, '72? 

A Yes. - - .. - 

% 

Q When did you begin working with this informant 
or agent, if you know the date? 

A I believe sone tino in November. 
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Q Sono tine in November? 

A THE COURTi 11 * s November, »72. 

A Yos, 


Q Mov/ long did you v/ork witli this informant or 

Agent Marnaba fron November, 1972 in an undercover capacity? 

MU, ENGEL: Objection as to form. 

* * THE COURTi Go ahead, 

• # 

A I believe to October of '73, . 

Q Did he introduce you to a nunber of people? 

A ‘ Yes, he did. 

Q During this period of tine? •. 

A Yes, 

\ 

Q As Allie Boy? .... . .. 

A Yes. 


Q Was the purpose of that introduction to see 
if he could get them to 3ell narcoties to you? ■ 

A Yes. 

Q Isn*t it true that sometimes you succeedad 

and sometimes you failed, is that correct? 

% 

A That is correct. .. ... . 


Q I!ad you over met Frank Russo prior to January 
5, 1973? 

A Hever. 

Q Ilad John Barnaba talked to you about him prior 
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to January 5, .197 3? 


Casei la-cros?? 


3vv ! 


Kot by nane. 

Did ho raention Frankie? 


Frank Monaco nentioned Frankie, ycs. 

MR. DOWi): I ask that be stricken as not re- 


sponsive, 


THE COURT: I will strike it. 

you don't use the pronoun. 


tlake sure 


Ladios and gentlemen, ignore the last 


ansver. 


Q To your own knowledge, do you know if John- 
Barnaba liad conversations with Frank Russo prior to your 
meeting with Frank Russo on January 5, 1973 during the 
month of December, 1973 — 1972; I an sorry? • 

Do you understand the question? 

A Ho, I don't. -- — • 

Q Let rae rephrase it. ' - 

Prior to your neeting Frank Russo do you know 
of your knowledge whether John Barnaba had had conversa¬ 
tions with Frank Russo during the month prior to your 
meeting with Frank Russo? 

A During just the month of December? 

Q The month of December and up to January 5, 
1973, Do you know if he had spoken to him? 
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A 

Just the one month, December, you are talking 

about? 


Q 

December , '72 up to January 5, 1973. 

! A 

I really do.Vt know. .. . . ... 

Q 

By the way,when you v/ere working with John 

Barnaba as 

an informer and confidontial agent working for 

the Police 

Department were you with hin at all times? 

A 

Uot at all timos, no. 

Q 

Was he in protective custody? 

A 

You mean physically protected by the police? 

Q 

Yes. 

. A 

No. 

Q 

In other words, at times when he wasn't working 

with you he 

was freo to do what he wanted, corroct? 

A 

Yes. 

Q 

On the evening of January 9, 1973 you and John 

Barnaba left fron a notel in Queens to meet Frank Pusso, 

corroct? 

.. — --- __ 

A 

Correct. _ _ _ 

Q ' 

Prior to loaving that notel was John Barnaba 

searched? 

... 

A 

Yes. 

Q 

What was the purpose of that scarch, if you 

know? 

• 
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or;o > 
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A It is a Standard procedure. 

0 Wliat was the purpose of the search, if you 

knov;? 

A .Wall, to make sure there v/as no contraband on 
him prior to any negotiation or trancaction in narcotics. 

Q Is that because you v/anted to guard against 
the possibility that he night meet a supplier of narcotics 
in a particular case? _ . 

MU. EI13EL: Objection. 

TIIE COURT: • Ile already answered the ques- 

tion. The rest of it is argument. . . . 

Q You testified about leavir.g the sane r.otel 
on the evening of January 10, 1973, correct? 

A - Yes. - 

Q The evening you net the defendant Russo at the 
Korvette parking lot? .. ..•• • 

A Yes. ... - —... 

Q Was John Darnaba searched on that evening? 

A Yes, he v/as. _ _ _ ._ 

Q Teli me about January 5th, Did you and John 
Rarnaba also leave fron the motol in Qucens togother 
to Frank Monaco*o housc? 

A We may have, yes, 

Q Was he searched that evening? 

SOUTHERN DISTRICT COURT RERORTERt. U.S. COURTHOUSE 
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A No. 

Q On the 22nd of January, 1073 did you and John 
Darnaba leave from the motcl in Queens to go neet Frank 
Russo tiiat night? . , _ ._ 

A I believe so. I am not that sure, but I 
boli ove so. . 1,. 

i 

- Q Mas John Barnaba saarched prior to leaving the 
motel that night? 

A I v/ould have to say yes. 

i 

Q During a period from the lst of December to 
January 22nd was John Barnaba working as an agent of the 
Ue\/ York City Police Department? 

A During that period, yes. 

Q Was part of your function as an undercover 
officcr ansigned to hin to remind hin of the penaltiea he 
faced if he.didn't cooperate fully vith you? 

A Myself to keep reminding him? _ . 

Q To let him Icnow if he wasn't assisting you 
and helping you out on the Street, that he wo*;ld face 
serious ponalties. 

A I an pretty sure he had that inpression. 

THE COUJIT: The question is did you say it 

to hin on a nunber of occasions? 

A I may have said it once or twice, sure. 
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Q Would you have said sonething in substance to 
tha effect that "John, you navo to produco for ur, out 
on dic ntroot Af you v;ant us to help you in respect of 
your caso," sonething to that effect? -- - 

A If lie i/anted to help hinself, yes. 

Q In other words, your interest was sirnply while 

you were working on this case, vorking'with John Barnaba, 
to purchase narcotics, correct? - _ 

A In one cense, yes. 

Q When theso bags that you allegedly received 

fron Frank P.usso, when they were tahen by you, I assume ’ 
they '/ere tahen to the property clerk's office? 

A Ilo, tney were tahen to the police laboratory. 

Q I)o you knov if any fingerprint analysis was 
made on any of these packages? _ 

A Yes, • - - - -_* -—' . 

Q Do you have the results of that analysis? 

TIIE COUllT: I don't knov; .vhether that 

"Yes" is yes,he knov;s — . -- 

i 

A Yes, I do know it v/as done. 

Q • In which instance? ' 

A I believe on the half kilograr.i of heroi n*. 

IIH. DOWD: Jlay wo have a sido-bar at this 

time? 
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THE COURT: Yes. 3 

(At tho side bar.) 

MR« DOVJDj My contontion is if they wero 
negativo, that tends to exculpate the.defendant and I 
should have been infornod of the analysis. 

TIIE .COUP.T: • - -V/hat about the analysis? 

- MR. EIJGEL: I knov/ that an analysis v/as 

perforned on one of the packages. Which, I don't knov;, 
I don’t knov, i don’t have the results of that. I 

suggest if Mr. Russo wants to know the resuit-he as!; the 
witness. 


THE C.OURT; That is like playing with 


dynamito. 


MR. DOWD: * • Or worse. 
word "atonic bonb." 


I would use the 


We made motion for scientific analysis and 
reports and I think we were granted those. 

THE COURT: I thought you were too. I 

have forgotten exactly v/hat it was. 

■ MR. DOWD: Let me askjou a simple cure. 

- Out of tho presence of the jury, can we ask 


him? 


bar. 


If the answer is no, that is ali I want anyway, 
MR. PHILLIPS: Call him over to the side 

I have no objection. 
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D :c *.■, 
o w . ? i 


r-m. DOWD: Officer, do vou know the re¬ 


sults of the fingerprint analysis? 


THr, WITIJESS: Do 1 know the results? 

MH. DOWD: Do you know vhat the results? 

T,,E HITOESS « I don*t think they picked up 


any printr. on the paper. 


MR. DOWD: It was negative? 

■ t 

THE HimiESS. I would say it vas negativa. 
THE C0U11T: Go back on.jfche st and. We 


will asl: the question. 


(In open court.) 


BY MR. DOWD: 


Officer, you told us there v/as a fingerprint 


•analysis made? 


any prints. 


That is correct. 

Do you know the results of that teSt? 

I an of the underntanding they cannot pick up 


Q As to the other two iteras that have been 
introduced into eviderce, no test was made? 

A It is not a procedure on that, no. 

Q You testified in relation to your experience 
as a narcotics officer earlier, do you reraeraber that? 

A A little bit, yes, 
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Q An an underccver narcotics' officcr, it is 
important for you to be ablc to judge the nan that you 
aro working with. the informant or the agent, corroct, 
as to how good he in, correct? - -- 

A I vouldn' t judge a nan how good he is in that 
sense. _. - ~ 

. Q I nean how effective an informant he is. 

• i 

A I don't think it is for myself to judge how 
effective an informant is. I think I have superiors 
that would do that. ~ 

Q You were aware, were \ou not, that John Barnaba 
had a long record in respect to narcotics involvenent, 
v/eren' t you? 

• • 

A I v/orkod on John Barnaba's case, yes. 

Q Oh, you did. 

Based on your observations of John Barnaba 
did you find hin, either in your investigation or in your 
dealings with hin, to be — if Mr, Engel would wait for 
me to finish the question -- . — 

'THE COURT: I am waiting myself. 

Q did you find hin to be a very shrewd — 

and I will use the word "nan" — very shrev/d nan with what 

you would call in the vernacular being Street snart? 

MR. EUGEL: Objection. 

• • 

i 
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rkalO Casolla-cross " 

THE COUTITi Sustaincd. 

Q In your expericncc vith John Barnaba did 
you find him to be entirely conversant with the slang 
used in narcotics transactions? - - 

A You rrtean coula he speak tha slang? 

Q Yes. 

A I think he had a general vorking knowledge 

of it. 
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Caseila-cross 

• 

2 

Q 

As you worked with the man as an informant or 


3 

as an agent, a man who has been termed, is it important 


4 

for him 

as far as you are concerned to be able to fool 


5 

other people? . v ~ ^ 


6 


MR. ENGEL: Objection. 


r ' 7 


THE COURT: Sustained. 


8 

Q 

During the period from December 1, 1972 to 


-. 9 

January 

22, 1973, was John Barnaba's phone tapped? 


10 


THE COURT: I am sorry? 


11 

Q 

Was John Barnaba’s phone tapped? i’* 


12 


MR. ENGSL: Object to the relevancy. 


13 


THE COURT: Do you want to read that back? 


14 

• 

(Question read.) 

1 

"15 

** 

THE COURT: I will permit it. -— 


16 

A 

Could you give me the dates again? 

• • - • 

- 17 


THE COURT: December through January. 

• 

18 

Q 

December lst, 1972 through January 25, 1973, if 


19 

you know. - --- 


20 

A 

1972 to 1973? — - 


21 

Q 

December lst, 1972 to January 25, _1973. 

c 

22 


A I think it v/as tapped in the early 


23 

part of 

1972, yes. — 

• 

2i 

Q 

I don't think you understand my question. 


25 


Beginning in the month December lst,' 1973 in 
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ks2 Casella-cross 

about the time you started to work with him — '72, I am 


sorry. 


You started to work with John Barnaba about 


December of 1972, correct? - - — - 

THE COURT: I think he said November before. 
Let's take it from during the nonth of December 1972, was 
John Barnaba's phone tapped, if you know? 

A December of L972? 

Q That is right. 

A I believe so. " * - 

THE COURT: During the month of January, 1973, 

was his phone tapped? 

* — • --THE WITNESS: January 1973? 

' THE COURT: Yes. ' _ 

THE WITNESS: No. 

The COURT: It was not? : 

THE WITNESS: Not to ny knowledge. 

Q And you told us just prior to \_his that John 
Barnaba during the period of time that you worked with 
him, ending January 25, 1973, was not under constant 
surveillance, correct?* "* ~~~ _ 

A Could you rephrase that question or say it over 
again? 

THE COURT: he told us that he was not in 
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ks3 CaSella-cross i 

protective custody and he was free to ccme and go as he 
pleased, is that correet? 

THE WITUESS: Yes. 

THE COURT: When he came and went as he pleased, 
did anybody go follow him, keep him under surveillance? 

THE WITNESS: Are we talking about when his 
phone was tapped or not tapped? • 

THE COURT: We don't care about the phone right 

now. 

MR. DOWDj . Regardless — — 

THE COURT: At the time he was working with you 
in an undarcove r capacity he was free to come and go as 
he pleased, right? 

-~THE WIT^ESS: That is correct. 

THE COURT: When he went, do you have anybody 
surveilling'him, following him where he went? 

THE WITNESS: When he was working with us, 

sometimes we would, yes. 

Q When he wasn't working with you? 

A Are you trying to say when he is not with me or 

' I 

when he is not with the team? 

Q When he is not with the team and not with you? 

A Is anybody surveilling him? 

Q Yes 
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Casella-cross 


O frr> 

KJ 

A I would say to the best of my knowledge, I would 
say no, but they may be. 

Q Of your owr knowledge, do you know whather 
John Barnaba supplied the narcotics which ycu allegedly 
received j.rom Frank Russo? 

A Absolutely not. 

i 

Q You don't know? 

A Are you trying to teli me — 

Q I am not trying to teli you anything. I am 
asking you a question.. 

Do you know of your own knowledge whather 
John Barnaba supplied the drugs that were allegcdly given 
to you by Frank Russo on January 5, 1973, January 1C, 

1973 and January 22, 1973? 

A Did John Barnaba give them to na on those 
specific dates? 

THE COURT: Did he give it to Russo on tno3e 

dates? 

THE WITN"SS: Did he give it to Russo? 

THE COURT: Yes. 

Q Do you know if he supplied the drugs that you 
received? 

A That is not too ciear. 

THE COURT: Answer the question. 
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ks5 Cssella-cross o,-,, - 

Q Do you know of your own knowledge whether he 
suppiied the drugs that you received frcm Frank Russo? 

A To the best o.C My ability, no. 

Q Do you know whether he supplied them ir.directly 

A As far as ny knowledge goes, no. 


were you? 


But you weren' t witxi John Barnaba at ali times, 


Of course not. 

And there were periods of time when he was out 


free to do as he wanted to do, correct? 

MR. ENGEL: Your Honor, I object. 


once. 


THE COURT: Yes. We have gone through this 


MR. DOWD: No further questions. 

THE COURT: Anybody else wish to inquire? 
MR. ENGEL: Your Honor, I have a few. 

THE COURT: All right. - - 


REDIRECT EXAMINATION 
BY MR. ENGEL: 

0 Detective Casella, you were just asked whether 
you knew whether John Barnaba's phone was tapped in 
December of 1972 and you testified you believed so. 

Are you sure his phone was tapped in December 
of 1972, yes or no? 
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casella- 


■‘•ticurect 


19/2 Soing i nto t 73? 


,9r rn 


I Q I am talking abo U <- the. ,u 

u - cno irionth 

are you sure that j„h „ ' Ee - en °sr, 1972, 

nat Joh n Earnaba's Dhn .^ 

P- oae was capped? 

NO, it was not teppe(J _ 

1C J ° hn Bdrnaba over introduco you to 
nMed «tasi as Alje Boy? 

^ Ve3, he did, 

Q Di <i you meet with stari 

and teli him - ° n Februai 'y 12. 1973 

MR. DOWD: 'Objection. , 

THE C0 ’ JET! Sustained. 

0 Dld you have oecasion to I 

S1 ° n to meet Fr-mi- . . I 

the earlv n^rt- c * Stasi in I 

Y part of February? 

m ' D0! ®= Objection. 


THE COURT* quo*. 

* Sustained. 

«R. ENGEL: Msvt r u 

' 6 3 m0rasnt . your Honor’ 

ME COURT: sure. 

(Pause.) 

MR ' “ 1 h3Ve turther gu estio„s. 

THE COURT• 

• Y ° U ma y step down., 

(Witness excused ) 

THE COURT: Th« ' 

«ve niinutes Q f five o ^ Sh ° Uld 4t ’ is 

and inhuman punishment. 8VGnin9 ^ U iS CrUel 


‘OUTHERR O.iTR.CT COURT Rro 

r ° LrV Nrw r*’ COU « T ^0, C 
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We 


iJ - ri ?ht, Mr. Marshal ♦. 

Wi ii see yo « ;. Iond ' ake the jury / 

- 10 o'cIock. 

’ !R - SI EGEL: v 

lea-es t ° Ur H ° nor ' bef 0re th 

' 1 2ik e th0 * tho 3ury 

cne r ecord to 

Tff- ^ dicate -- 

wOURT: 

thin *' up here and toa ° r J the reCOrd *»«««.. a ny _ 

t0 lnd i«te; '" hdt you want tho record 

(At the fcench.) 

MR - SIsgsi,. v„ 

^ ^ adViSed th « Cetective cj”^' " ^ ^ ^ jUry 

d ° fendant *«•» R o binso „ and *' 3 iden “ f - d 

S ?'--i»9er. ‘ the de£end «t John 

«R. E.VGSLi That .' 

reac 0 «V itself. 15 3 conclu sion tho j ury can 

T ‘* E COURT: Tho 

^ «artea 0 « his * add to lt , Wr . 

t0 bd answe « d - "I askcd yoj " ' >hlCh 1 W ° Uld not P—tt 

—-«y OU ldcntl fl :t ntifythed — 

RObln, ° n '" a " d ho started to 8 defenda "‘- 

" ^ — How .uoh do yo „ son, ething. 

MRS. ROSNER. Vn, - 

striRa from the record the t"" HOn0r ’ 1 "- 0 *'' 5 - ' ' 

**» s„ W ?Stlra ° nyof D -=t 1V9 ^ eUa 

THE COURT; ' 

WS let We j ury . • t < 

% _ • • t • 

,J ' t. - t *'i 

. : J' Jt.} ■ 


• ta 'twv, 

* oot h E «. 0 « T(mct • • / v : y ;; • 

r °‘‘ cv «oua^ 0 ;;; 0 * co r v * 

KWV0 ^-^. qo, c 4 r r ' H . 0u «.-' ; V V V:' 


i 










^ 3 ^ 


u ... ‘i ; 


MRS. ROSNEU: I woi^d i-v« 

wou.a like co strike the testi- 

"a”" fr ° m thS rCCOrd ° f A1 -.a i would move to 

Strike the ““*>“• «*>o«o «dmissibility wa . 

predrcated o„ «ut testi,aony and r would ask ^ ^ ^ 

^ adm ° niShed t0 diS — “*»*"« **»t Caselia said 

with respect to John Springer and r 

J and 1 a: " "ot even Eure that 

lnd ° £ inStrUCtl °" sufficient. Assuming 

your Honor denius that, i wouid ask , ourative 

tion at this point — 

THE COURT: Were you around whon I talked to 
the jury bafore about that? 

*». ROSNER: x think you should teli the. that 

at testiraony is unconnected and it shouid be strioker.. 

™ E C °' JRT! 1 am P e ™itting it to stand and .* 
question is, didn-t you hear „e when X taXksd t0 them 

bef ° re . 3bOUt e * hibit * ^ and the evidence as I 

to Springer? 

MRS. ROSNER: lt must be ^ lateness _ 

I don't mean that. t *-u 

think there are physieal exhibita 

which came in. I think , 

thrnk they shouXd be striokon oom- 


pletely. 


strike them. 


THE COURT: And 

he answer is no. x will not 


(In open court.) 
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THE COURT: I do want to remind you about one 
thing. This case has been going on for a while. I asked 
you at the beginning to keep an open mind and I want you 
to please kesp an open mind. Don't even deliberate with 
yourselves when you go back and needless to say, don't 
talk about it to anybody else, all right? 

Okay, ladies and gentlemen. 

(Jury leaves room.) 

THE COURT: I understand that over half the 

lawyers here have a dinner date. Enjoy it. I will see 

you Monday at 10 o'olock. 

(Whereupon, an adjournment was taken to 
Monday, February 25, 1974, at 10.00 o'clock a.m.) 
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